IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11

BUILDING MATERIALS HOLDING

CORPORATION, e al.,! Case No. 09-12074 (KJC)

Debtors. Jointly Administered

[’ e e pmrr’ “wampet “vamat’ e

Ref. Docket Nos, 1097, 1131, 1153 and 1155

ORDER, PURSUANT TO SECTIONS 105, 363, AND 365 OF THE
BANKRUPTCY CODE AND BANKRUPTCY RULES 2002, 9004,
9006, 9014, AND 92019, () AUTHORIZING THE PRIVATE SALE
BY C CONSTRUCTION, INC. OF THE PURCHASED ASSETS
FREE AND CLEAR OF LIENS, ENCUMBRANCES AND OTHER
INTERESTS, (II) AUTHORIZING THE ASSUMPTION AND
ASSIGNMENT OF CERTAIN ASSUMED CONTRACTS, AND
(JI) APPROVING THE ASSET PURCHASE AGREEMENT THE
TRANSITION SERVICES AGREEMENT, (IV) AUTHORIZING THE DEBETORS
TO PAY SEVERANCE, (V) AUTHORIZING THE WIND DOWN OF BUSINESS
OPERATIONS IN ILLINOIS AND (V1) GRANTING RELATED RELIEF

Upon the motion, dated December 8, 2009 (the "Motion"),2 of the above captioned
debtors and debtors in possession (collectively, the "Debtors"), for, among other things, entry of
an order (the "Order") under sections 103(a), 363, é.nd 365 of title 11 of the United States Code
(the "Bankruptcy Code"), Rules 2002, 6004, 6006, 9014, and 9019 of the Federal Rules of
Bankruptcy Procedure (the "Bankruptcy Rules") and Rules 6004-1 of the Local Rules of

Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of

1 The Debtors, along with the last four digits of each Debtor's tax identification number, are as follows:
Building Materials Holding Corporation (4269), BMC West Corporation (0454), SelectBuild Construction, Inc.
(1340), SelectBuild Northern California, Inc. (7579), 1llinois Framing, Inc. (4451), C Construction, Inc. (8206),
TWF Construction, Inc. (3334), HN.R. Framing Systems, Inc. (4329, SelectBuild Southern California, Inc. (9378),
SelectBuild Nevada, Inc. (8912), SelectBuild Arizona, LLC (0036), and SelectBuild linois, LLC (0792). The
mailing address for the Debtors is 720 Park Boulevard, Suite 200, Boise, Idaho 83712,

2 All capitalized terms used herein, unless otherwise defined herein, shall have the respective meanings
assigned to such terms in the Motion or the Asset Purchase Agreement (the "Current APA") annexed thereto, as the
case may be.
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Delaware (the "Local Rules") (a) authorizing and approving (i) the sale (the "Sale™) by C
Construction, Inc. (the "Seller") of certain assets (as described in the Motion) free and clear of all
liens, claims, encumbrances, and interests (except as provided in the Current APA and this
Order) to Davis Development Company, Inc. (the "Purchaser"), pursuant to the terms and
conditions of the Current APA and (ii) the transition services agreement between Purchaser and
Seller (the "Transition Services Agreement™),? (b) authorizing and approving the assumption
and assignment of certain contracts (the "Contracts") to the Purchaser; (¢) authorizing and
approving the terms of the Current APA and the Transition Services Agreement; (d) authorizing
the Debtors to make payiﬁents to employees, pursuant to the terms described in the Motion;

() authorizing the [ilinois Business Wind Down and (f) granting relief relating to each of the
foregoing; and a hearing on the Sale and Illinois Business Wind Down (the "Hearing") having
been held before the Court on December 17, 2009; and it appearing from the affidavit of service
filed with the Court and from the record that due and sufficient notice of the Motion, the

- Hearing, and the relief sought in cbnnectim therewith having been provided to all parties in
interest; and it further appearing that no other or further notice hereof is required; and this Court
having reviewed and considered the Motion and objections thereto; and this Court having heard
statements of counsel and the evidence presented at the Hearing in support of the relief requested
in the Motion; and it appearing that the relief requested in the Motion is in the best interest of the
Debtors' estates, their creditors, and other parties in interest; and it further appearing that the
legal and factual bases set forth in the Motion and at the Hearing establish just cause for the

relief granted herein; and after due deliberation and sufficient canse therefore:

3 Copies of the Current APA and the Transition Services Agreement are annexed hereto as Exhibit A,
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THE COURT HEREBY FINDS THAT:4

Jurisdiction, Final Order and Statutory Predicates

A, This Court has jurisdiction to hear and determine the Motion and to grant the
relief requested in the Motion pursuant to 28 U.8.C. §§ 157(b)(1) and 1334. This is a core
proceeding pursuant to 28 U.8.C. § 157(b)(2)(A), (N) and (O). Venue is proper in this District
and in this Court pursuant to 28 U.S.C. §§ 1409 and 1409. The statutory predicates for the relief
sought in the Motion are sections 105(a), 363, and 365 of the Bankruptcy Code; Bankruptcy
Rules 2002, 6004, 6006, 5014, and 9019; and Rule 6004-1 of the Local Rules.

B. This Qrder constitutes a final and appealable order within the meaning of 28
U.8.C. §158(a). Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), and 7062, this Court
expressly finds that there is no just reason for delay in the implementation of this Order, and
expressly directs entry of judgment as set forth herein.

C. The Purchased Assets constitute property of the Debtors' estates and title thereto
is vested in the Debtors' estates within the meaning of section 541(a) of the Bankruptcy Code.

Corporate Authority

D. The Seller and any other Debtor party to the APA, the Transition Services
Agreement, or any other document executed in connection therewith have full corporate power
and authority to execute and deliver each such agreement to which it is a party and all other
documents contemplated thereby and to consummate the Sale and the Illinois Business Wind
Down. The Sale and the Illinois Business Wind Down have been duly and validly authorized by

all necessary corporate actions of the Seller and the other Debtors. No consents or approvals

4 Findmgs of fact shall be construed as conclusions of law and conclusions of law shall be construed as
findings of fact when appropriate pursuant to Rute 7052 of the Bankruptcy Rules.
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other than the authorization and approval of this Court or those that have previously been

obtained are required for the Seller or the other Debtors party to any of the documents executed
in connection with the Current APA to consummate the Sale.
Notice of Hearing

E. As evidenced by the affidavits of service previously filed with this Court and the
record herein and based on the representations of counsel at the Hearing, due, proper, timely,
adequate, and sufficient notice of the Motion, the S#lc, and the Hearing, including, without
limitation, the assumption and assighment of the Contracts and the Assumed Liabilities have
been provided as set forth in the Motion. Such notice constitutes good and sufficient notice of
the Motion, the Sale, the Illinois Business Wind Down, and the Hearing and no other or further
notice of the Motion, the Sale, the Illinois Business Wind Down, and the Hearing is or shall be
required.

F. Notice has been provided to, and a reasonable opportunity to object or to be heard
regarding the Motion, the Sale, the lllinois Business Wind Down, and the Hearing has been
afforded to, all interested persons and entities, including, among others: (1) all parties known to
the Debtors that have expressed interest in the possible purchase of any of the Purchased Assets;
(if) the Office of the United States Trustee for the District of Delaware;.(iii) counsel to the agent
for the prepetition first lien secured lenders; (iv) counsel to the agent under the Debtors’
postpetition debtor in possession financing; (v) all parties that have requested or are entitled to
receive notice as of the date of service pursuant to Bankruptcy Rule 2002; (vi) all parties known
to the Debtors who have an interest in or rights to the Purchased Assets; (vii) all non-Debtor

parties to the Contracts; (viii) all taxing authorities having jurisdiction over any of the Purchased
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Assets, including the Internal Revenue Service; and (ix) the Attorney(s) General in the State(s)

where the Purchased Assets and the Illinois Business are locatéd.

Sound Business Judgment

G. The Debtors have articulated good and sufficient reasons for this Court to grant
the relief requested in the Motion regarding the Sale, the approval of the Current APA, the
Transition Services Agreement, the Illinois Bﬁsiness Wind Down, and all other matters related to
the Sale the Illinois Business Wind Down, and/or the Motion. The relief requested in the Motion
is within the reasonable business judgment of the Debtors, and is in the best interests of the
Debiors, their estates, their creditors, and other parties in interest. The disclosures made by the
Debtors concerning the Tlinois Business Wind Down, the Cwrent APA, the Transition Services
Agreement, the Motion, the Sale, the Hearing and the assumption and assignment of the
Assigned Contracts were good, complete and adequate.

H. The Debtors have demonstrated good, sufficient, and sound business purpose and
justification and compelling circumstances for entry into the Current APA and the Transition
Services Agreement, the consummation of the Sale and the Illinocis Business Wind Down
pursuant to section 363(b) of the Bankruptcy Code, in that, the:“immcdiate consummation of the
Sale to the Purchaser and the Illinois Business Wind Down are necessary and appropriate to
taximize the value to the Debtors' estates and thereby are in the best interests of the Debtors,
their creditors, and other parties in interest, and the payment of all costs related to the foregoing.

(x00d Faith of Purchaser

L The Purchaser is not an "insider" of any of the Debtors, as that term is defined in
section 101(31) of the Bankruptcy Code. The Current APA and the Transition Services

Agreement were negotiated, proposed, and entered into by the Seller and the Purchaser without

DB0Z:3011036.2 ' 068301.10{1



collusion, in good faith, from arm's length bargaining positions and is substantively and

procedurally fair to all parties. The Seller and the Purchaser thoroughly negotiated the terms and
conditions of the Current APA in good faith and the Purchaser has entered into the Current APA
in good faith and is a good faith Purchaser within the meaning of section 363(m) of the
Bankruptcy Code and, therefore, is entitled to the protections and immunities afforded thereby.
Neither the Debtors nor the Purchaser have engaged in any conduct that would prevent the
application of section 363(m) of the Bankruptcy Code or cause the application of, dr implicate,
section 363(n) of the Bankruptcy Code to the Current APA or the Transition Services

Agreement, or to otherwise prevent the consummation of the Sale. In the absence of a stay
pending appeal, the Purchaser will be acting in good faith within the meaning of section 363(m)

of the Bankruptcy Code in closing the transactions set forth in the Current APA at any time after

entry of this Order.
Highest and Best Offer
I, In part because of certain tax benefits which the Debtors shall receive on account

of an expedited Sale, the offer of the Purchaser, upon the terms and conditions set forth in the

Current APA, including without limitation, the form and total consideration to be realized by the
Debtors (i} is the highest or otherwise best offer received by the Debtors with respect to the
Purchased Assets to be purchased thereunder; (ii) is fair and reasonable; (ii1) 15 in the best
inferest of the Debtors, their creditors, and the Debtors' estates; and (iv) constitutes full, fair, and
adequate consideration and reasonably equivalent value for the Purc:hﬁsed Assets to be purchased
under the Bankruptcy Code and under the laws of the United States, aﬁy state, territory, or

possession.
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No Fraudulent Transfer

K. The consideration for the Purchased Assets constitutes (i) reasonably equivalent
value under the Bankruptcy Code and the Uniform Fraudulent Transfer Act; (ii) fair
consideration under the Uniform Fraudulent Conveyance Act; and (iii) reasonably equivalent -
value, fair consideration, and fair value under any other applicable laws of the United States, any
state, territory, or possession.

L. Except as expressly set forth in the Current APA, the Purchaser shall not have any
liability ot obligations for any lien, claim, encumbrance, or interest, or other obligation of or
against the Debtors, related to the Purchased Assets by reason of the transfer of the Purchased
Assets to the Purchaser. The Purchaser shall not be deemed, as a result of any action taken in
connection with the purchase of the Purchased Assets to: (i) be a successor (or other such
similarly situated party) to the Debtors (other than with respect to Assumed Liabilities and any
obligations arising under the Contracts from and after the Closing Date as expressly stated in the
Current APA); or (1) have, de facto or otherwise, merged with or into the Debtors. The
Purchaser is not acquiring or assuming any liability, warranty, or other obligation of the Debtors,
except as expreés-ly set forth in the Current APA with respect to the Permitted Encumbrances and
Assumed Liabilities.

Validity and Free and Clear Nature of Transfers

M. The transfer of each of the Purchased Assets to the Purchaser pursu&ﬁt to the
Current APA will be, as of the Closing Date, a legal, valid, and effective transfer of good and
marketable title of such property and assets and vests, or will vest, the‘Purchaser with all right,
title, and interest of the Seller to the Purchased Assets, free and clear of all liens, claims,

encumbrances, and interests of any kind or nature, as set forth in the Current APA, arising or -
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relating thereto at any time prior to the Closing Date, except for any Permitted Encumbrances

and Assumed Liabilities under the Current APA, because one or more of the standards set forth
in section 363(f) of the Bankruptcy Code have been satistied.

N. The Purchaser would not have entered into the Current APA and would not
consummate the transactions contemplated thereby if the Sale of the Purchased Assets to the
Purchaser, and the assumption, assignment, and sale of the Contracts to Purchaser, were not free
and clear of all liens, claims, encumbrances, and interests of any kind or nature whatsoever
(except for Permitted Encumbrances and Assumed Liabilities), or if the Purchaser would, or in
the future could, be liable for any of such liens, claims, encumbrances, and interests.

0. The Seller may sell the Purchased Assets free and clear of all liens, claims,
encumbrances, and interests (except for Permitted Encumbrances and Assumed Liabilities),
because, in each case, one or more of the standards set forth in section 363(f)}(1)-(5) of the
Bankruptcy Code has been satisfied. Those non-Debtor parties with interests in the Purchased
Assets who did not object, or who withdrew their objections, to the Sale or the Motion are
deemed to have consented to the Sale pursuant to sections 363(f)(2) and 365 of the Bankruptcy
Code. Those non-Debtor parties with interests in the Purchased Assets who did object fall within
one or more of the other subsections of sections 363(f) and 365 of the Bankruptcy Code, and
such objections are expressly overruled. Accordingly, all persons having such liens, claims,
encumbrances, and interests of any kind or nature whatsoever against or in any of the Purchased
Assets (except for Permitted Encumbrances and Assumed Liabilities) shall be forever barred,
estopped, and permanently enjoined from pursuing or asserting such liens, claims,
encumbrances, and interests against the Purchaser or any of its respective assets, property,

SuUCCEessors, Or assigns.

DBO2:9011036.2 065301,1001



P. Except for the Permitted Encumbrances and Assumed Liabilities, the transfer of
the Purchased Assets to the Purchaser and the assumption and assignment of the Contracts to the
Purchaser will not subject the Purchaser to any liability for claims against the Debtors by reason
of such transfers under the laws of the United States, any state, territory, or possession thereof,
including, without limitation, claims relating to the operation of the Debtors' business before the
Closing Date, including: (i) employee pension benefit plan, employee welfare benefit plan,
multiemployer plan, collective bargaining agreement, or any other plan or agreement with
respect to any employees of the Ontario Framing Business; (ii) the dismissal of employees, or
termination of employment; (iv) trade accounts payable, accrued expenses, and intercompany
accounts; (v) any writ, injunction, lawsuit, claim arbitration, proceeding, citation or notice letter
threatened or pending as of the Closing Date, whether or not disclosed to Purchaser;

(vi) insurance; (vii) Construction Defect Liabilities; and (viii) any Liabilities of Seller or its
Related Parties that are not expressly Assumed Liabilities.
Assumed Liabilities

Q. The Debtors may transfer and assign all Assumed Liabilities, Contracts, and other
Purchased Assets to the Purchaser notwithstanding any anti-assignment clause or other similar
provision or any legal restriction applicable thereto to the extent provided in the Bankruptcy
Code, including, without limitation, sections 105, 363, and 365 of the Bankruptcy Code.

R. The Debtors have provided sufficient notice to the non-Debtor parties to the
Contracts of the proposed assumption and assignment and the related amounts required to cure
any defaults thereunder (the "Cure Amount"). Such notice was sufficient to provide all such
parties an opportunity to object. All parties that have not objected to the Sale, including, without

limitation, the transfer and assignment of the Purchased Assets, Assumed Liabilities, and the

A
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Contracts to Purchaser, are deemed to consent to such transfer and assignment and to the

corresponding Cure Amounts specified in Exhibit B, of which notice of the Cure Amounts was
provided to the non-Debtor counterparties.

S. The assumption and assignment of the Contracts pursuant to the terms of this
Order is an integral part of the Current APA and is in the best interest of the Debtors and their
respective estates, creditors, and other parties in interest and represents the reasonable exercise of
sound and prudent business judgment by the Debtors.

T. Pursuant to section 365 of the Bankruptcy Code, upon the Debtors' payment of
the Cure Amounts in the amounts specified in Exkibit B, the Debtors shall have (i) cured any
monetary defaults existing prior to the Closing Date under any of the Contracts; and (ii) provided
compensation to any party for actual pecuniary loss to such party resulting from a default prior to
the Petition Date under any of the Contracts. On or before the Closing Date, the Debtors shall
pay in full, to the extent owed, all Cure Amounts, that are undisputed or have been determined
by the Court pursuant to a Final Order.

U. Subject to the terms of the Current APA, the Debtors shall be authorized to
consummate the Sale notwithstanding any objection related to disputed Cure Amounts,

V. The Purchaser has provided adequate assurance of future performance (by it or an
assignee) under the relevant Contracts within the meaning of the Bankruptcy Code.

W.  The Purchaser is assuming only the Assumed Liabilities, as defined and set forth
in the Current APA, and the Purchaser is not assuming any other obligations or liabilities.

X. The Sale, this Order and the Current APA are being implemented and authorized
under the Plan, and the Debtors have demonstrated (i) good, sufficient, and sound business

purposes and justifications and (ii) compelling circumstances for the Sale and the Illinois

10
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Business Wind Down pursuant to section 363(b) of the Bankruptcy Code in that, among other

things, absent the Sale and the THinois Business Wind Down the value of the Debtors’ estates
will be harmed.

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED
THAT:

General Provisions

1. The Motion is granted and approved, and (a) the Sale contemplated thereby and
by the Current APA and (b)‘the Illinois Business Wind Down are approved.

2. Any and all objections to the Motion or the relief requested therein that have not
been withdrawn, waived, or settled, and all reservations of rights included therein, are hereby
overruled on the merits.

Approval of the Current APA

3. The Current APA, the Transition Services Agreement, and all other ancillary
documents and all of the terms and conditions thereof are hereby approved.

4, The consideration provided by the Purchaser for the Purchased Assets under the
Current APA is fair and reasonable and shall be deemed for all purposes to constitute value
under the Bankruptcy Code or any other applicable law, and the Sale may not be avoided, or
costs or damages imposed or awarded, under section 363(n) of the Bankrupfcy Code, or any
other provision of the Bankruptcy Code.

5. Pursuant to sections 363(b) and (f) of the Bankruptey Code, the Sellers are
authorized and empowered to take any and all actions necessary or appropriate to
(a) consummate the Sale of the Purchased Assets to the Purchaser pursuant to and in accordance

with the terms and conditions of the Current APA; (b) close the Sale as contemplated in the

‘ 11
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Current APA and this Order (and pay all costs relating to the Sale); and (¢) execute and deliver,

perform under, consummate, implement, and close fully the Current APA and the Transition
Services Agreement, together with all additional instruments and documents that may be

reasonably necessary or desirable to implement the Current APA and the Sale, all without further
order of this Court.

6. The terms and provisions of this Order shall be binding in all respects upon the
Debtors, their estates, all creditors, officers, directors, advisors, members, managers, and all
holders of equity in the Debtors, all holders of ény claim(s) (whether known or unknown) against
the Debtors, any holders of liens, claims, encumbrances, or interest against ‘or on ail Or any
portion of the Purchased Assets, all parties to Contracts, the Purchaser, and all successors and
assigns of the Purchaser, and any trustees, if any, subsequently appoiﬁted in the Debtors'
Bankruptcy Cases or upon a conversion to chapter 7 under the Bankruptcy Code.

Transfer of Purchased Assets

7. Pursuant to sections 105(a), 363(b), and 363(f) of the Bankruptcy Code, the
Debtors are authorized to transfer the Purchased Assets to Purchaser in accordance with the
terms of the Current APA and, upon consummation of the transaction contemplated by the
Current APA, the Purchased Assets shall be transferred to Purchaser free and clear of any liens,
claims, encumbrances, and interests, other than Permitted Encumbrances and Assumed
Liabilities. The transfer of the Purchased Assets to the Purchaser pursuant to the Current APA
constitutes a legal, valid, and effective transfer of good and marketable title of the Purchased
Assets, and vests or will vest the Purchaser with all right, title, and interest to the Purchased

Assets, free and clear of all liens, claims, cncumbrances, and interests, other than Permitted
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Encumbrances and Assumed Liabilities, whether arising prior to or subsequent to the Petition

Date and whether imposed by agreement, law, equity, or otherwise,

8. Except as expressly permitted or otherwise specifically provided in the Current
APA or this Order, all persons and entities, including, but not limited to, all debt security
holders, equity security holders, governmental, tax, and regulatory authorities, lenders, trade and
other creditors holding liens, claims, encumbrances, or interest (other than Permitted
Encumbrances and Assumed Liabilities) against or in the Debtors or the Purchased Assets
(whether legal or equitable, secured or ungecured, matured or unmatured, contingent or
noncontingent, senior or subordinated) arising under or out of, in cpnnection with, or in any way
relating to, the Purchased Assets, the operation of the Seller's business prior to the Closing Date
or the sale of the Purchased Assets to the Purchaser hereby are forever barred, estopped, and
permanently enjoined from asserting against the Purchaser or its respective successors or assigns,
its property or the Purchased Assets, such respective liens, claims, encumbrances, or interests.

9, Upon consummation of the transactions ‘set forth in the .Current APA, the
Purchaser shall be authorized to file termination statements or lien terminations in any required
jurisdiction to remove any record, notice filing, or financing statcrﬁent recorded to attach,
perfect, or otherwise notice any lien or encumbrance that is extingﬁished or otherwise released
pursuant to this Order under section 363 of the Bankruptcy Code and any other related provision
of the Bankruptcy Code. This Order shall be effective as a determination that, except for
Pcrmitted Encumbrances and Assumed Liabiliticé, at the Closing Date, all liens, claims,
encumbrances, and interests of any kind or nature whatsoever existing as to the Purchased Assets
prior to the Closing Date have been unconditionally released, discharged, and terminated, and the

conveyances described herein have been effected, with such liens, claims, encumbrances, and

13
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interests attaching to the proceeds of the Sale, and shall be binding upon and shall govern the

acts of all entities, including without limitation, all filing agents, filing officers, title agents, title
companies, recorders of mortgages, recorders of deeds, administrative agencies, governmental
departments, secretaries of state, federal, state, and local officials, and all other persons and
entities who may be required by operation of law, the duties of their office, or contract, to accept,
file, register, or otherwise record or release any documents or instruments, or who may be
required to insure any title or state of title in or to .any of the Purchased Assets. Each and every
federal, state, and local governmental agency or department is hereby authorized to accept any
and all documents and instruments necessary and appropriate to consummate the transactions
cﬁntemplated by the Current APA. |

10.  If any person or entity that has filed financing statements or other documents or
agreements evidencing liens, claims, encumbrances, and interests in all or any portion of the
Purchased Assets shall not have delivered to the Debtors prior to the Closing Date, in proper
form for filing and executed by the appropriate parties, termination statements, instruments of
satisfaction, or releases of all liens, claims, encumbrances, and interests which the person or
entity has or may assert with respect to all or any portion of the Purchased Assets, the Purchaser
ig hereby authorized to execute and file such statements, releases, and other documents on behalf
of such person or entity or otherwise record a certified copy of this Order, which shall constitute
conclusive evidence of the release of all liens, clairhs, encumbrances, and interests against or in
the Purchased Assets.

11. Upon this Order becoming final, all persons and entities are hereby forever

prohibited and enjoined from taking any actions that would adversely affect or interfere with the
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ability of the Seller to sell and transfer the Purchased Assets to the Purchaser in accordance with

the terms of the Current APA and this Order.
Contracts

12.  The Debtors are hereby authorized and empowered, pursuant to sections 105(a),
363, and 365 of the Bankruptcy Code, to (a) assume and assign to the Purchaser, effective upon
the Closing Date, the Contracts, and/or transfer, sell, and deliver to the Purchaser all of the
Seller's rights, title, and interests in and to the Contracts, free and clear of all liens, claims,
encumbrances, and interests, as set forth in the Current APA; and (b) execute and deliver to
Purchaser such documents or other instruments as may be necessary to transfer and assign to
Purchaser, and cause Purchaser to assume, all of the Contracts.

13.  The payment of the applicable Cure Amounts (if any) for the Contracts in the
amounts specified in Exhibit B hereof shall (a) effect a cure of all defaults existing thereunder;
and (b) éompensate for any actual pecuniary loss to such party resultiﬁg from such default. The
Seller shall then have assumed the Contracts and, pursuant to section 363(f) of the Bankruptcy
Code, the assignment of the Contracts from the Seller to the Purchaser shall not be a default
thereunder. Pursuant to Sections 105 and 365 of the Bankruptcy Code, as to the assignment to,
and the assumption by, the Purchaser of the Contracts, the requirements of sections 365(b)(1)
and 365(f) of the Bankruptcy Code with respect thereto are hereby deemed satisfied. After the
pﬁyment of the relevant Cure Amounts in the amount specified in Exkibit B hereof, neither the
Debtors nor the Purchaser shall have any further liabilities to the non-Debtor parties to the
Contracts other than the Purchaser's obligations under the Contracts that accrue and become due
and payable on or after the Closing Date. Notwithstanding anything herein to the contrary, the

Purchaser shall have the right, subject to the terms of the Current APA, to elect not to assume
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any of the Contracts in Exhibit B at any time prior to the Closing Date. The Purchaser shall also

have the right, subject to the terms of the Current APA, to add additional executory contracts
under certain circumstances as a Contract after the date hereof. In the event Purchaser elects to
add any executory contract as a Contract, Debtors and Purchaser shall submit to the Court an
agreed upon order setting forth such Contract(s) and the corresponding Cure Amounts thereof.
In the event the parties to the additional Contracts are unable to agree on the appropriate Cure
Amounts, the Debtors and the Purchaser reserve the right to seek a hearing before this Court to
determine the appropriate Cure Amounts.

14.  Nothing in this Order shall prevent the Debtors from rejecting any contract not
taken by the Purchaser pursuant to the terms of the Current APA,

15.  Any provisions in any Contract that restrict, prohibit, or condition the assignment
of such Contract or allow the party to such Contract to terminate, recapture, impose any penalty,
condition on renewal or extension, or'modify any term or condition upon the assignment of such
Contract (including, without limitation, provisions of the type described in sections 365(b)(2),
(e)(1), (H(1), and (H(3) of the Bankruptcy Code) constitute unenforceable anti-assignment
provisions that are void and of no force and effect and the Contracts shall be transferred to, and
remain in full force and effect for the benefit of, the Purchaser lnotwithstanding any such
provisions. The non-Debtor party to each of the Contracts shall be and hereby is deemed to have
consented to such assignment (including, without limitation, under sections 365(¢)(1 X B) and
365(eX2)(A)(1) of the Bankruptey Code) or this Court has determined that no such consent is |
required, and the Purchaser shéll enjoy all of the rights and benefits under such Contracts without
the necessity of obtaining such non-Debtor party's written consent to the assumption and

assignment thereof.

16
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16.  Upon the Closing, the Purchaser shall be deemed to be substituted for the Seller

as a party to the applicable Contracts and the Seller shall be relieved, pursuant to section 365(k)
of the Bankruptcy Code, from any further liability under the Contracts.

17. Upon payment of the applicable Cure Amounts in the amount specified in
Exhibit B hereof, the Contracts will remain in full force and effect, and all defaults or other
 obligations of the Debtors under the Contracts arising or accruing prior to the Closing Date shall

be deemed cured. No default, whether monetary or non-monetary, shall exist under the
Contracts nor shall there exist an event or condition which, with the passage of time or giving of
notice, or both, would constitute a default, whether prepetition or postpetition in nature, on the
part of any of the Debtors which otherwise would allow the non-Debtor counterparties to
terminate, suspend performance, or modify the Contracts and the Purchaser shall not have any
further Hability or obligation with respect to any default or obligation arising or accruing under
any of the Contracts prior to the Closing Date.

18.  The Purchaser (and all assignees of the Purchaser) have provided adequate

“assuranee of future performance under the relevant Contracts within the meaning of section 365
of the Bankruptey Code.

19.  Upon assignment of the Contracts to the Purchaser on the Closing Date and the
payment of the Cure Costs, no default shall exist under any of the Contracts and no non-Debtor
party to any of the Contracts shall be permitted to declare a default by the Purchaser thereunder
or otherwise take action against the Purchaser as a result of the Debtors’ (or any of the Debtors’)
financial condition, bankruptcy, or failure to perform any of its obligations thereunder, including,
without limitation, any failure to pay any amounts necessary to cure the default of any of the

Debtors thereunder. Upon entry of this Order and the assumption and assignment of the
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Contracts, the Purchaser shall be deemed in full compliance with all terms and provisions of the

Contracts.

20. There shall be no rent accelerations, assignment fees, increases, or any other fees
charged to the Purchaser as a result of the assumption, assignment, and/or transfer of the
Contracts. The failurc-i of the Seller or the Pméhascr to enforce at any tirne one or more {erms or
conditions of anf/ Contract shall not be a waiver of such terms or conditions, or of the Purchaser's
right to enforce every term and condition of the Contracts.

21.  Pursuant to sections 105(a), 363, and 365 of the Bankruptcy Code, all parties to
the Contracts are forever barred, estopped, and permanently enjoined from asserting against the
Purchaser or its property or affiliates, any breach or default under any of the Contracts, any
claims of lack of consent relating to the assignment thereof, or any counterclaim, defense,
defense, setoff, right or recoupment or any other mattgr arising prior to the Closing Date,
including, but not limited to, any assignment fee, default breach, or claim or pecuniary loss, or
condition to assignment, arising under or related to the Contracts existing as of the Closing Date
or arisipg by reason of the Closing. |
% Additional Provisions

22. Effective upon the Closing Date, all persons and entities are forever prohibited
and permanently enjoined from commencing or continuing any action or other proceeding,
whether in law or equity, in any judicial, administrative, arbitral, or other proceedﬁig against the
Purchaser, its successors and assigns, or the Purchased Assets, \ﬁith respect to any (a) lien, claim,
encumbrance, or interest {other than Assumed Liabilities and Pemitted Encumbrances) érising

under, out of, in connection with or in any way relating to the Debtors, the Purchaser, the

Purchased Assets, or the operation of the Purchased Assets prior to the Closing Date, or
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(b) successor liability with respect to the Purchased Assets, including, without limitation:

(i) commencing or continuing in any manner any action or other proceeding against the
Purchaser or its respective affiliates, successors or assigns, assets or properties; (ii) enforcing,
attaching, collecting, or recovering in any manner any judgment, award, decree, or order against
the Purchaser; (iif) creating, perfecting, or enforcing any liens, claims, encumbrances, or inlerests
against the Purchaser; (iv) asserting any setoff, right of subrogation, or recoupment of any kind
against any obligation due the Purchaser; and (v) revoking, terminating, or failing or refusing to
issue or renew any license, permit, or authorization to operate any of the Purchased Assets or
conduct any of the businesses operated with the Purchased Assets.

23, Except for Assurmed Liabilities and Permitted Encumbrances, the Purchaser shall
not have any liability or other obligation of the Debtors arising under or related to any of the
Purchased Assets arising prior to the Closing Date. Without limiting the generality of the
foregoing, except as set forth in the Current APA, the Purchaser and its respective employees,
officers, directors, advisors, lenders, affiliates, owners, successors, and assigns shall not be liable
for any claims against the Debtors or any of their r;spective predecessors or affiliates, and the
Purchaser and its respective employees, officers, directors, advisors, lenders, affiliates, owners,
successors, and assigns shall have no successor or vicarious liabilities of any kind or character,
including but not limited to, any theory of antitrust, environmental, successor or transfer liability,
labor law, de facto merger or substantial continuity, whether known or unknown as of the
Closing Date, now existing or hereafter arising, whether asserted or unasserted, fixed or
contingent, liquidated or unliquidated with respect to the Debtors or any obligations of the

Debtors arising prior to the Closing Date, including, but not limited to, liabilities on account of
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any taxes arising, accruing or payable under, out of, in connection with, or in any way relating to

the operation of any of the Purchased Assets or the Debtors prior to the Closing Date.

24, For the avoidance of doubt, the Sale shall not be free and clear of Permitted
Encumbrances or Assumed Liabilities.

25.  The automatic stay provisions of section 362 of the Bankruptcy Code are vacated
and modified to the extent necessary to implement the terms of the Current APA and the
Trangition Services Agreement. All persons or entities that are presently, or on the Closiné Date
may be, in possession of some or all of the Purchased Assets are hereby directed to surrender
possession of the Purchased Assets to the Purchaser on the Closing Date. Purchaser is hereby
authorized, in commection with the consummation of ﬂle Current APA, and as permitted by the
Current APA, to allocate the Purchased Assets and Contracts (subject to the terms thereof)
among its affiliates (including, without limitation, Davis Brothers Framing, Inc.), designees,
assignees, and/or successors in a manner as it in its discretion deems appropriate and to assign,
sublease, sublicense, transfer or otlierwise dispose of any of the Purchased Assets or the rights
under any Contract to its affiliates (including, without limitation, Davis Brothers Framing, Inc.),
designees, assignees, and/or successors with all of the rights and protections accorded under this
Order, the Current APA, and the Transition Services Agreement,

26.  The transactions contemplated by the Current APA are undcrtakcn‘by the
Purchaser without collusion and in good faith, as that term is defined in section 363(rnj of the
Bankruptcy Code, and accordingly, the reversal or modification on appeal of the authorization
provided herein to consummation the Sale shall not affect the validity of the Sale (including the
assumption, assignment, and/or transfer of the Contracts) to the Purchaser, unless such

authorization and consummation of such Sale are duly stayed pending such appeal; ‘The
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Purchaser is a good faith purchaser of the Purchased Assets within the méaning of section

363(m) of the Bankruptcy Code and, as such, is entitled to all of the protections afforded by
section 363(m} of the Bankruptcy Code.

27.  The consideration provided by the Purchaser for the Purchased Assets under the
Current APA and the Transition Services Agreement is fair and reasonable and may not be
avoided under section 363(n) of the Bankruptcy Code. Each and every person or entity is hereby
barred, estopped, and permanently enjoined from commencing or continuing an action seeking
relief under section 363(n) of the Bankruptey Code.

28.  Other than with respect to the Plan, nothing contained in any plan or
reorganization or liquidation, or order of any type or kind entered in this Bankruptcy Case, any
subsequent chapter 7 case into which any such Bankruptcy Case may be converted, or any
related proceeding subsequent to entry of this Order shall conflict with or derogate from the
provisions of the CmreﬁtlAPA, the Transition Services Agreement, or the terms of this Order.

29.  The failure specifically to include any particular provision of the Current APA or
the Transition Services Agreement in this Order shall not diminish or impair the effectiveness of
such provision, it being the intent of this Court that the Current APA and the Transition Services
Agreement be authorized and approved in their entirety.

30. The Current APA, the Transition Services Agreement, and any related
agreements, documents, or other instruments may be modified, amended, or supplemented by the
parties thereto, in a writing signed by such parties, and in accordance with the terms thereof,
without further order of the Court, provided that such modification, amendment, or supplement

does not have a material adverse effect on the Seller's estate.
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31.  The Debtors are authorized to make and/or obtain such modifications,
amendments, or waivers of the Debtors' postpetition debtor in possession financing facility as the
Debtors' deem appropriate in order to effectuate the Sale and the transactions contemplated by
the Current APA and the Transition Services Agreement.

32.  Pursuant to Rules 6004(h), 6006(d), and 7062, to the extent applicable, the Court
finds that there is no reason for delay in the implementation of this Order and this, this Order
shall be effective immediately upon entry and the Sellers and the Purchaser are authorized to
close the Sale immediately upon entry of this Order.

33.  This Court shall retain jurisdiction to, among other things, interpret, implement,
and enforce the terms and provisions of this Order, the Current APA, the Transition Services
Agreement, and all amendments thereto, and any waivers and consents thereunder, and of each
of the documents or agreements executed in connection therewith in all respects, including, but
not limited to retaining jurisdiction to (a) compel delivery of the Purchased Assets to Purchaser;
(b) resolve any disputes arising under or related to the Current APA and the Transition Services
Agreement; and (c) adjudicate all issues concerning any liens, claims, encumbrances, or interests
alleged in and to the Purchased Assets.

34.  The making or delivery of an instrument of transfer pursuant to the Sale, this
Order and the Current APA are being implemented and authorized under the confirmed Plan and,
pursuant to 1146(a) of the Bankruptey Code, may not be taxed under any law imposing a stamp

tax or similar tax.
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35.  The provisions of this Order are non-severable and mutually dependent.

Dated: Wilmington, Delaware c
December 17, 2009 %

Kevin ). Carey
Chief United States B ptcy Juge
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ASSET PURCHASE AGREEMENT
among
C CONSTRUCTION, INC.
and
DAVIS DEVELOPMENT COMPANY, INC.

Dated as of December 7, 2009
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ASSET PURCHASE AGREEMENT

Thiz Asset Purchase Agreement (this “Agreement™), dated as of Decomber 7, 2009, is
made and catered into by and among Davis Development Company, Ine., a Califomia
corporation (“Buyer™), C Constructivn, Inc., a Delaware corporation (“Seller), with reference
to the following. '

RECITALS

A.  Buyer has negotiated an agreement with Seller to acquire certain of the asscts of
Seller related to the Business (as defined below), including certain existing contracts, certain
intangible assets, and fixed assets;

B. Seller is a debtor in  possession under title 11 of the United States Code, 11
U.8.C. 88 101 - 1532 (as amended, the “Bankrupicy Code”) and filed voluntary petitions for
relief under chapter 11 of the Bankmptcy Code on June 16, 2009, in the United States
Bankruptcy Court for the District of Delaware (the “Bankruptcy Court™) (Case No. 09-12074)
(the “Backruptey Case™);

C.  Consummation of the transaction is subject to entry of the Sale Order (defined
below) and is subject to applicable provisions of the Bankruptcy Code; )

D. Buyer and Seller will enter into a Transition Services Agreement {the “Transition
Services Agreement”), a copy of which is attached hereto as Exhibit A, under which Seller shall
provide certain support services to Buyer, for a limited period following the Clasing.

E. Pursnant to the tetms, and subject to the conditions contained herein, at Closing
Seller will sell ceriain of Sellexr's assets to Buyar;

F. Buyer and Seller wish to document the terms and conditions of the fransaction.
AGREEMENT

NOW, THEREFORE, IT IS AGREED among the partics rs follows:
1. DEFINTTIONS

All capitalized tesms defined in the introductory paragreaph, recitals or elsewhere in this
Agreement shall have the meanings ascribed thereto. For purposes of this Agreement, the
capitalized terms identified in this Section shall heve the following meanings: '

“3006 Purchase Agreement”™ mesos that certain Asset Purchase Agresment, dated as of

July 31, 2006, as amended to date, among Davis Brothers, Seller and certain other parties
relating to the sale of Davis Brothers' framing services business to Scller,
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“Business” means the Ontario Framing business of Seller, which is its business of

providing integrated framing services to general coniractors for high density projects, ss
presently conducted by the Seller in the Southern California area.

“Business Day” means any day, not a Saneday or Sunday, on which banks in the State of
California are required to be open.

“Buyer Related Party” means any Petson who, directly or indirectly, controls or is
controlted by, or is under common control with Buyer.

“Ciosing” means the exchange of closing documents, the transfer of the Purchased Aseets
to the Buyer by Seller, and the payment of the Purchase Price to Seller by Buyer.

“Closing Date” means 11:59 p.m. on the date on which the Closing occurs.

“COBRA™ means the Consolidated Omnibus Budget Reconciliation Act of 1986, as
amended. ‘

“Code™ means the Internal Revenue Code of 1986, as amended.

“Cgustruction Defect” means any of the following: (i) performance of services which are
not of workmanlike quality in conformance with the requirements of the underlying Contract
docoments or of applicable building codes, industry and professional standards, and/or
roanufacturers’ recommendations, (1i) violaton of any siandacds set forth in California Civil
Code sections 895 et seq. sod 1375 cf seq. or Nevada Revised Stamites section 40.615, or
(iif) construction which is based on design documents containing errors, omissions, ar otherwise
falling below the applicable standard of care.

“Comstruction Defect Liabilities” means Liabilities or obligations relating to ar atising
out of a Comstruction Defect with reapect to products sold or services performed by the Company
on ot priof to the Closing Date, including but not fimited ¢o labilitics or obligations set forth in

_ Californis Civil Code Sections 895 et seq. and 1375 et seq. or Nevada Revised Stantes Sections
40.645 et seq. and 40.668 et, 304,

“Contingent Consideration™ means any Contingent Consideration or Final Contingent
Considerstion, g5 those terms are defiged in the 2006 Purchase Agrecment and the Coritingent
Consideration Agreement.

“Contingent Consideration Agreement” means that certain Comtingent Consideration
Payment Agreement, dated September 18, 2009, among Davis Brothers, Seller and centzin other
parties.

“Contracts” mesns vach coptract, agrcoment, commitment, purchase order, of other
instrument related (o the opetation of the Business listed on Exhibit I attached hercto, which

Exhibit will be updated as of the Closing Date to reflect any new Building Contracts entered into
between the date of this Agreement and the Closing Date.

“Iyavis Brothers” means Davis Brothers Framing, Inc., # Califormia corporation.
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“Equipment” means all tools, equipment, rolling stock, office furniture, computers and
equipment and other picces of tangible persoval property and fixed assets (and iterests in any of
the foregoing), including spare parts, supplies, offics equipment and products used by the
Campany in the Business. All Equipment used by Seller in the Business is listed ot described on
Exhibit 2 sunched hereto. ‘

vExchided Assets” means the following assets of Seller which assets are expressly
excluded from the purchase and sale of assets contemplated by this Agreement aod as such are
not Purchased Assets:

i )] all cash, cash equivalents, invenmm anvd securities,

(iiy  all Trade Accounts Reccivable, notes, drafts, intercompany
receivables and other accounis aad other obligations for the payment of money, including all
rights to access or draw upon funds through credit lines or working capital arrangememnts, if any,

(iii)  ail assots thar are not primarily used by Scller in the Business,

(iv)  all bank and other depository accounts, corparate records and safe
daposit boxes,

(v} all rights under this Agreement and the Purchase Price,
(vi)  all employee benafit plans,
(vii) all computer software,

(viii) all causes of action, claims, demands, set-offs, rights and privileges
against thind parties thar relate to any Excluded Assets or Excloded Lisbilities (as defined in
Section 3.3(c)).

(ix) oy and all Tax returng, Tax refinds, Tax loss carryforwards, Tax

identification numbers of other idenification numbess of Seller assigned by any Governmental

- Authority, and records related to the foregoing of Seller rolating to the Business or the Punchased

Assets for any period or portion thereof ending on of prior to the Closing Date {and any such
refunds received by Buyer shall be promptly paid over by Buyer to Seiler),

(x) all assets used primarily in connection with the corporate functions
of Seller (including bur not limited to corporate charters, taxpayer and other identification
numbers, records, seals, rminute books and stock ransfer books),

(xi)  all cash, cash equivalents, letters of credit of Seller beld by Seller's
insurers as collateral for workers compensation claims, if any,

(xii) other receivables, including volume allowsnces and ernployee
advances, :
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(xlii) prepaid expenses, including prepayments for fuzl and for rent
under the Real Property Lease, and a deposit for utilities, and

(xii) subject to the provisions of Section 11.1, all estirnaied eamings in
excess of billings.

“Governmental Authority” means any foreign, domestic, Ffederal, territorial, state,
regionel or local governmental authority, quasi-governmental authority, court, comumission,
board, bureau, agency of instumentality, or any regulatory, administrative o other departinent,
agency, or any palitical or other subdivision, department or branch of any of the foregoing.

“Intangible Personal Propeny” means snd any processes, trade secrets, and know how
pertaining to framing of multifamily and high-density projects, and customer lists, customer
contacts and relationships end other intangible personal propenty used, licensed or owned by
Seller and used prirarily in the Business, and alf right, title and interest therein and thereto. All
Intangible Personal Property i listed on Ex/ibit 3 anached hereto,

“Knowledge of Seller" means. a3 to a paticular matter, the actual knowledge of the
Seller.

“"Law” means any law, statube, treaty, nals, regulation, ordinance, order, decres, consent
decree or similar instnmnent or determination or award of an arbitrator or 4 court or any other
Govermnmental Authority.

“Leases” shall mean the Real Propety Lease and the Personal Property Leases,

“Liabilities” means all indebledness, obligations, peoelties and other liabilities {(or
contingencies that have not yst becoms Habilitles), whether absolute, accrued, matured,
contingent (or based upon any contingency), known or unknown, fixed or otherwise, or whether
due or to become due, including without limitation, any fines, penalties, judpments, awards ot
seflements respecting any jodicial, administeative, arbitration or other proceedings or any
darmages, losses, claims or demands with respect to any Law or otherwlse,

“Permits” means all federal, state and local liconses, permite and other governmental
authorizations relating to the Business. All Permits are listed on ExAibit 4 attached hereto.

“Permitted Encumbrances” mesns (a) licns for Taxes and other governmental charges
and assessments which are not yet due and payable, (b) stanstory liens of landlords and startory
liens of carriers, warechouseen, mochanics and matarialmen and other like statntocy liens arising
in the ordiracy cowse of business for sume not yat due and payeble, (c) other liens or
imperfections on property which are not material in amount or do not materially detract from the
vahie of or materially impeir the existing use of the propenty affecid by such lien aor
imperfections, (d) liens relating to deposits made in the ordinary course of business in coanection
with workers' compensation, unemployment insurance and other types of social security or to
secure the performonce of leasea, irads conrracts or other similar agreemcnts, (2} purchaze
mouey liens on perzonal property acquired in the ordinary conrse of business, (f) liens securing
cxecutory obligations under amy lease that constities a “capital lease”, (g)any and all
requirements of Law including thoss affecting the resl property asaets refating to zoning and land
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use, (h) any customary ntility company rights, easements and franchises which do not materially
detract from the value of or materially imipair the existing use of the property affected by such
lien or imperfections, and (i) the other liens, iff amy, set forth in the Disclosure Schedule,

“Person” meaps an individual, partnership, cofporation, business trust, joint stock
company, frust, unincorporated associstion, joiat venmire, Govemmnental Authority or other
entity of whatever nature.

“Personal Property Leases" means those leases of personal prdperty. involving the
Business. All Personal Property Leases are listed under “Ppersonal Property Leases™ on Exhibit §
attached heoeto.

“Pyurchase Price” means the pet book value of the Purchased Assels that are specifically
st forth on Exhibit 6, : '

~Purchased Assets” means the Contracts, Equipment, Intangible Personal Property,
Permits, Personal Property Leases, Real Property Lease, Prepaid Expenscs and Depogits, all
goodwill of the Business and all rights, claims, credits, causes of action or rights of set-off
against third partics relating to the foregoing and the Assumed Liabilities, other than Exchuded
Assets.

“Real Property Lease™ means the lease of real property involving the Business set forth
under “Real Propesty Lease” on Exhibit § attached hereto.

“Gale Order” means a final, nou-appeslable order (or orders) of the Bankruptcy Court,
which is ot subject to a stay pending appeals, in form and substance reasonably acceptabie to
Buyer and Seller approving this Agreement and all of the terms and comditions hereof, and
approving and authorizing Seller o consummate the transaction contemplated by this
Agreement. Without limiting the generality of the foregoing, such order shall find and provide,
amongodmnhings.tlmt(i)thePurchawdAsmtuoldeuyumumtmthiﬁAgtmumtshﬂl

.be transferved to Buyer free and clear of all Liens (other than Liens created by Buyer and
Perrnitted Encombrances) and claims, such Liens and claims to attach to the Purchase Price; (ii)
Buyer has acted in “good faith” within the meaning of section 363(m) of the Bankmptcy Code;
(iif) this Agreement was negotiated, proposed and entered into by the Parties without coflusion,
in good faith and from atm’s length bargaining positions; {iv) the Bankmptcy Court shall retain
jurisdiction to resolve any conlroversy of claim arisieg out of or relating to this Agrecment, or
any breach hereof; and (v) this Agreemert may be specifically enforced and binding upon Seller
and any Chapter 7 or Chapter 11 trustee of Seller.

uGeller Financial Statemenis” means the unaudited balance sheets, profit and loss
statements of the Business, which are dated as of December 31, 2008 amnd October 31, 2009,
copies of which have been delivered to Buyer.

“Seller Related Party” means any Person who, prior 10 the Closing, directly or indirsctly,
controls or is controlled by, or is under common control with Seller.

“Tax" (and, with cotrelative meaning, *Taxes™) means any federal, siate, local or foreign
income, gross receipis, property, sales, use, license, excise, franchise, cmployment, payroll,
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withholding, altemative or add-on minimum, ad valorem, transfer or excise Tax, or any other
Tax, custom, dury, governmental fec or other Tike arsessment or charge of any Kind whntsoevc:
together with any interest or penalty, impoacd by any Govermmental Authority.

“Trade Accounts Paynble™ means the obligations arising ot of the Business to make
payment to third parties for goods and services furnizhed to Seller in the ordinary course Gf the-
Business incurred prioe to the Closing.

“Trade Accounts Receivable” means all obligations arising out of the Business to make
payment 1o Seller, inchuding obligations owed but not yet due, as of the Closing by 21} third-perty
purchasers of goods and services from Seller in the ordinary course of the Business prior to the
Closing.

-2, PURCHASE AND SALE

2.1  Pughase and Sale. At Closing, Seller agrees to sell apd convay to Buyer, and
Buyer agrees to purchase and accept from Seller, the Purchaged Assets (and all of Seller's right,
title and intercst therein and thereto) for the Purchiase Price and Buyer's agreement to assume the
Assumed Liabilities, on the covenants, terms and conditions contained herein. Notwithstanding
any implications to the contrary contamed herein, the Purchased Assets shall not include the
Excloded Assets.

kR PFURCHASE PRICE; LIABILITIES

3.1  Purchass Price. As consideration for the purchizse of the Parchased Assets, Buyer
shall pay to Sellex, i the aggregate and in the manner set forth tn Section 4 hercof, the Purchase
Frice.

3.2 Allgcation of Value The parties mummilly agree that the allocation for tax
purposes of the total of Purchase Price and the value of Assumed Liabilities among the
Purchased Assets shall be az szet forth on Exhibit 7, and the parties shell fils all Tax retims or
other Tax reports o 2 manner that is consistent with such allocation. If such allocation is
challenged by a Governmental Authority and a reallocation is required, each party hereto shall be
respensible for its own additional Tax Liabilities arising from snch reallocation, if any,

33

(2 Upon the terms and subject to the conditions set forth herein, ar the
Closing Buyer shall assume, and agres to thereafter pay when due ind discharge and indemuify
and hold harmless SeMer with respect ta, the Assumed Liabilitics {as deflned below). Other than
the Assumed Lisbilities expressly defined, Buyer shall sssume no other labilities of Seller.

(b)  For atl purposes of and under this Agrecment, the term “Assuroed
Liabilities" shall mean the following Uabilities, but excluding the Excluded Liabilitics (as

" defined helow in Section 3.3(e)):

(i)  any executory liebilities and obligations of Sefler as of the Closing
Date under any Contract assumed by Buyer; and
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(ii) mmy obligations of Sefler to perform ordinary cowse warranty-
related services on contracting projects performed as part of the Business prior ta the Closing
Date (“Warranty Work™), but only to the extent, and subject to the terms and conditions, set forth
in Section 3.5 betow; provided that in ne event shall Warranty Work include Constogction Defect
Liabilities or similar Liabilities.

{c) Buyer shall not assume, and the term “Assuraed Lisbilities™ shall not
mean, refer to of include (and, therefore, the “Excluded Liablities™ shall mean) any Lisbility not
specifically assumed by Buyer pursuant to Section 3.3(b), including without limitation, the
following:

(i) Liabilities for Taxes of Scller or its Related Parties, including,
without limitation, those arising as a result of the tansactions contemplated by this Agreement;

(if)  Liabilitles of Sefler or its Related Parties in respect of expenses
payable by them pursuant to Section 3.4 hereof;

(iii} Liabilities of Seller or itz Related Parties not arising out of or
relating to the Business or the Purchased Assets;

(iv) Tmde Accounts Payable, accrued cxpemses and itercompany
accounis; .

(v}  sny sccrued or other lishility of Seller for vecation pay earned by
employess of the Business through the Closing Date, any acerved or other Hability of Seller
pertaling to the Business under apy employee pension benefit plan, employee welfare benefit
plan, multiemployer plan, collective bargaining agreement, or any other plan or agreement with
respect to any employess of the Business, past or present;

(vii} any Liabilities of the Business with respect to or asising out of
occurrences on or prior to the Closing Dete or actions by Seller or its related Partics on or prior
to the Closiog Date (except for the Lisbilities specificaily set forth in Section 33(b) above);

(vii) Liabilities of Seller or its Related Parties as set forth in Section 8.2
hereof:

(ix)  Linbilities of Seller or ita Related Parties arising out of any writ,
injunction, lawsuit, claim arbitration, procecding, citation or nofice letter threatened or pending
85 of the Clasing Date, whether or oot disclosed wo Bayer;

(x}  Liabilities of Seller or its Reluf®d Parties related o Hisurance;

(xi} any Construction Defoct Liabilities caused by or asserted against
Seller or its Related Parties relating to periods prior to the Closing: and

(xii) any Liabilities of Seller or its Related Partiss that ars not expressly
Assumed Liabilities. ‘
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()  Except as expeessly set forth in this Agreement with respect to the waiver
of Contingent Corsideration and non-competition and non-solicitation obligations of Davis
Brothers, George Davis and Randolph Davis, the provisions of this Agreement shall not affect
any obligations that the parties may have under the 2006 Purchase Agreement. -

34  Cenain Expenses.

(8)  Buyer shall not pay or be liable for any of the following fees, expenses,
Taxes or Yabilities incurred by Seller or any of its Related Parties, all of which shell be borne
and timely paid, or provided for, or cavsed to be paid by Seller: ‘

()  the fees and expenses of any person retained by Seller or any of its
respective Related Parties for broketage, financial advisory or investment banking services or
services as a finder rendered to Seller or any of its respective Related Partics in connection with
the proposed sale of the Purchased Assets, including without Hmitation, the transactions
contemplated by this Agreement; .

_ (ii)  the fees and expenses of legal counsel, auditors and acoountants
retained or employed by the Seller or any of its reapective Related Parties for services rendered
to the Seller or any of its respective Related Parties solely in connection with the proposed sale
of the Purchased Assets, inclnding without lmitation, the tragsactions conternplated by thie
Agrecient;

- (iii) any income, capital gaing, or other Tax incurred by the Seller or
any of its Related Parties as a result of the consummation of the, transactions contemplaied by
this Agrecment,

(ty I Bayer shall be required to pay eny fee, expense, Tax or liability
" described in Section 3.4(z), the sum of all such payments shali be deducted from the Purchase
Price. If any stich payment is not deducted from the Purchase Price a5 provided in the preceding
sentence, the amount of such payments aot 50 deductsd shall be paid promptly by Seller to Buyer
upon demand.

(¢)  Seller shall pay all documentary stamp or transfer Taxes or other similar
charges, Taxes or expemses arising in connection with the sale of the Purchased Assets from the
Seller 10 the Buyer (“Sales Tax"). To the extem permiited by law, Buyer and Seller shall
cooperate fully in minimizing any such Sales Tax. Seller shall prepare and file any and =l
documents required to pay the Safes Tax, To the extent a Taxing avthority provides notice to 2
party of an audit of any Sales Tax, such party shall immediately notify the other parties, and
Seller shall assumne responsibilicy for.such andit and shall have complets auhaority to control,
sedtle or defend any proposed adfustment to the Sales Tax, and Buyer shall fully cooperate with
Seller in such sertlement or defense.

(d)  All stats, county and local ad valorem taxes on real or persormal property
shall be apportioned between Buyer and Seller as of the Closing Date, computed on the basis of
the fiscal year for which the same are levied and all utility charges, gas charpes, electric charges,
water charges, water renis and sewer reats, if any, shall be apportioned betwesn Buyer and Seller
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as of the Closing Date, computed on the basis of the most recent meter charges or, in the case of
annual charges, on the basis of the cstablished fiscal year, All prepaid expenses (including any
rent) any Selier paid prior to the Closing Date in respect of the Businass shail be apportioned
hesween Buyer and Seller as of the Closing Date computed on the baziz of the benefit veceived
by Seller prior to the Closing Date and the benefit Lo be received by Buyer subsequent to the
Closing Date with respect to any contract ot other matter 1o which the prepaid cxpense relates.
All prorations shall be made and the Purchase Price shall be adjusted insofar as feasible on the
Closing Date, In the event Buyer or Sellet shall receive bills after the Closing Date for expenses
incurred prior to the Closing Date that were not procated in accordance with this Section 3.4d)
then Buyer or Seller, as the case may be, shall promyptly notify the other party #s to the amount of
the expense subject to proration and the responsible party shalt promptly pay its portion of such
expense (or, in the event such cxpense has been paid on behalf of the ‘responsible party,
reimburse the other party for its portion of such expenzes).

(8)  Seller shall not pay or be liable for any of the following fees, expenses or
liahilities incurred by the Buyer, alt of which shall be borne by Buyer:

: ()  the fees and expenses of any persop retained by Buyer for
brokerage, financial advisory or investment banking services as o finder in connection with the
proposed sale of the Purchased Assets, including, without limitation, the transactions
contemplated by this Agreement; and

(i)  the fees and expenses of lepal counse], auditors and accountants
retained or employed by the Buyer for services rendered to the Buyer solely in conmection with
the proposed sale of the Purchased Assets, including, without [imitatio, the transactions
contemplated by this Agreement.

35 Qrdingry Courss Wamanty Work. Buyer will be responsible for any Warranky
Waork; provided that Buyer shall only be responsible for op to $1000 of Warranty Work per
dwelling unit (i.e. detached residence, condominium, towsibome or aparument unit) and shall
perform such Warranty Work up to such amount without charge to Seller (“Ordinary Course
Wamanty Work™. In the event that Warcanty Work is in excess of $1000 for any house ar other
building, Seller may retain Buyer to pexform such Warranty Work upon mutually agresable
terms and Buyer will charge Seller for the cost of such Warranty Work in excess of $1000 per
house ¢ other building (“Non-Ordinary Covtse Warmnty Work”)., Seller may request that
Buyer perform such Non-Ordinary Course Warranty Work, whick Buyer may choase to accepi
or refuse in its sok discretion. In the svent Buyer agrees to be hired by Seller to perform Noo-
Ordinary Course Warranty Work, Buyer will be hired a3 & subcontractor pursuant © terms
mutually sgreeable to Seller and Buyer, provided that in no event shall Buyer assume any
warranty ligbility to any thind party for Noa-Ordinary Course Warranty Work performed by it.

4, TERMS OF PAYMENT
4.1  Payment Due at Closing. At Closing, Buyer shall pay to Seller the Purchase Price
for the Purchased Assets as set forth in Section 3. Such payment shall be made as follows: (a) by

crediting ngninstrhuPumhaaePﬁmaﬂmmmudueandpnyableatanyﬁmm before or after
Closing, to Davis Brothers, Randolph Davis and/or George Davis from Seller as Contingent

13- O W



Consideration under the under the 2006 Purchase Agreement and the Coptingent Congideration
Agreeraent that bave not previously been paid, and (b) Buyer shall pay to Seller an amount equal
to the diffevence between the Purchase Price and the amount of the credik in clause (a) above,
which payment shall be in immediately available funds delivered by wire transfer in accordance
with payment instructions provided by Selter to Buyer at least two days prior to the Closing- In
order to effect the credit in clause (a) above, Buyer shall cause Davis Brothers, Randolph Davis
and George Davis 10 waive and release, effective as of the Closing Date and in a fofm acceptuble
to Seller, the right to receive any and al! amounts duc and payable at any time, before or afier
Closing, to any of them as Contingemt Cousideration.

5. CONTRACTS AND LEASES

51  Contracts. Seller has delivered to Buyer, as Exhibit 9, a schedule setting forth all
Contracts, which shall include, as applicable: the name of parties, comtact person and
information, Iocation of project, amount of work completed and paid under the Contract, amount
of work to be completed under the Contract and the totat Contract price.

LY

52  Renl Proper = Property Leases. Seller shall assume and assign
to Buyer, and Buyer shall perform, ¢ Real Property Leass and Persooal Property Leases
specified on Exhibit 5 as of the Closing Date, to the extent that such Leases can be essigned to
Buyer pursusnt to the Sale Order. Seller agrees to meke lease payments through the Closing
Date. Buyer and Seller agree to coaperate in obtgining consent to the assignment of the Leases to
Buyer to the extent consents are teqitired after entry of the Sale Order. To the extent that any of
the Leases cannot be assigned, Buyer agrees to sublease from Seller the real property, copipment
or other property coverad by such Leases for an amount equal 1o Seller’s total remaining cost
under such Leases to the exvent permissible.

6. REPRESENTATIONS AND WARRANTIES OF SELLER

Seller hereby represents to Buyer, except as specifically disclosed in the disclosure
schedules delivered to Buyer herewith (the “Disclosure Schedule™), as follows, and the
representations contained in this Section or elsewhere in this Agreement shall be deemed to be
made on the date hereof and as of the Closing Date:

61 Goad Standing: Authorization. Seller is duly organized, validly existing and m
good standing under the laws of the state of Delaware, with full corporate powes to carry on its
business as it is pow and has since its organization been conducted and to own, lease or aperate
the Purchased Assets owned, leased or operated by it, subject to the limitationy imposed on
Seller as a result of the Bankruptcy Case, and is qualifiad to do buginess in the State of California
and in svery other jurisdiction in which the condnct of the Business requires it to qualify. Subject
to entry of the Sale Order and such other autborizations as is required by the Bankrupicy Court,
Seiler has all requisite power and authority to coter into this Agmement and 1o cary out the
transactions contemplatad hereby. This Agreement has been duly executed and delivered by
Seller, and, assuming the due authorization and exccution of this Agreersent by Buyer and
subject to entry of the Sale Order, is the valid, binding obligation of Scller enforceable against it
in accordance with its lexms. except that (i) such enforcement may be subject to bankruptey,
insolvency, reorganization, meraterium of other similar laws now or hereafter in effect relating

" o P »



to creditors’ rights, and (i) the remedies of specific performance and injunctive end other
equitable relief may be sabject 10 equitsbie defenscs and to the discretion of the count before
which any proceedings may be brought This Agrecment and the wansactions contemplated
hercby have been approved alt necessary corporate action on the part of Seller. There are no
agresments or understandings in effect with respect to voting of sny of the capital stock of Seller
except as reflected on the Disclosure Schedule.

6.2 Qunesh purchased Agsets. Seller is the lawful owner of each of the
Busipess and the Purchased Assets.. At the Closing, Seller will transfer to Buyer all of its right,
title and interest in the Purchased Assets, subject to eniry of the Sale Order, free and clear of any
tiens, mortgages, pledges, security interests, restrictions, prior assignments, encumbrances,
options or claims of any kind or natare whatsoever except for Permilted Encumbrances, which
Penmitted Encumbrances are set forth on the Disclosure Scheduje (collectively, “Liens”), other
than Penmitted Encumbrances, and Buyer will be vested with good title to such Purchased
Assets, free and clear of all Liens, other than Permitted Encumbrances to the fullest extent
permissible under section 363(f) of the Banlrupiey Code.

63  Tax Maters. Seller has timely filed all Tax returns heretofore required to be filed
with respect to Taxes imposed on the Business, all such returns were true, comtplete and coreet
and Seller has paid or will have paid all Taxes shown to be due on such retums. There are no
liens for Taxes upon the Purchased Assets, except liens for current Taxes not yet due or
delinguent. Seller bas made provision for payment of all Taxes, including without limitation, all
federal, state and Jocal Taxes, that have been incurmred but are not curvently due as of the date of
this Agreement. No extension of a swatute of limitations relating to Taxes with respect w the
Business is in effect, Ssller has not mceived notice thet it is or may be subject o Tax in a
jurisdiction in which i has not filed, or does not currently file, Tax retuns. Seller has withheld
for its employees who are employees of the Business any and all epplicable Taxes for all
pertinent periods in complizncs with the Tax withholding provisions of all applicable Laws.

y omplisnee W g, Licenses pond Permits. Seller iz not in violation of (i) any
applicable order, judgment, injunction, award ot decree, or (i) ay Law, suanne, ordinance,

regulstion or other requirement of any Governmental Authority, relating to the Business,

L

6.5  Fmancial Statements. Seller has delivered to Buyer true and correct copices of the
Seller Financial Siatements. The Seller Financial Statememis: (i) have been prepared in
accardence with the books and records of Seller, (ji) have been prepared in accordance with
Seller's normsl practices for the Business consistently applied, and (ill) present fairly, in all
materizl respects, the financial position and the results of operations of the Business, at and for
the fiscal periods then indicatad.

6.6 Abge ertain Chenges Since October 31, 2000, Seller has conducted the
Businasy in the ordinary course consistent with past practice in all material respects, subject to
the limitations of the Bankruptcy Case.

67 Legal Procesdings. Fxcept for the Bankrupicy Case and as reflected om the
Disclosure Schedule, there are no lawsnits, assertion of claims, charges, bearings, or arbitrations
pending ot, to the Knowledge of Sellar, threatened ageinst or involving the Business or the

[N
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Purchased Assets, or that seek to prevent ot enjoin, alter or delay the transactions contemplated
by this Agreement.

68  Accounts Receivable All Trade Accounts Receivable of Seller as of the Closing
Date, including those shown on the Seiler Financial Statements, represent bona fide transactions
made in the ordinary course of the Business. ‘

69 Equipment- A complete end accurate list of the Equipment utilized in the
operation of the Business is attached as Exhibif 2. Except 83 reflected on the Disclosure
Schedules, the Equipment is in good operating condition and repair and is adequate for the uses
to which it is put, and nonc of such Equipment is in need of replacement, maimenance or repair
except for routine replacement, maintenance of repair. .

6.10 Brokem and Figders. Neither Seller nor any Related Party has agreed to pay, or
have taken any sction that will result in any thind party becoming abligated to pay or be entitled
o receive, any investment banking, brokerage, finder's or similar fec of commission in
connection with this Agreemen or the transactions contemplated hereby.

6.11 Inangible Personel Propeity. Each item of Intangible Personal Property s set
forth on Exhibit 3. Seller owns all Intangible Persona) Property end hes teken commerciaily
reasonable steps to protect its rights therein. Except as reflected on the Diselosure Schedule,
Seller has not (i) received written notice of any infringernent by it of the rights of any person
with respect to such Person's intellectual property, or (ii) infringed, misapgropriated or otherwise
violated (and the operation of the Business as cumently conducted does not infringe,
misappropriate or otherwise violate) any intellectual property rights of any person. To the
Enowledge of Setlet, no Person has infringed, misappropriated or atherwise violated any of the
Intangible Personal Property.

6.12 n_Lihe s of Warrantics. Except for the represeotations and
warranties contained in this Article VI, neither Seller nor any other person makes any other
express or ismplicd representation or warranty with respect to Seller, the Purchased Assets or the
transactions conteraplated hereby, and Seller disclaime any other representations or warraaties,
whether made by Seller, its affiliates or any of their respective representatives. Except for the
representations and wartanties contained in this Article V1 (as modified by the Schedules hereto),
Seller (i) expressly disclaims and negates aoy representation or warranty, expressed or implied,
at common law, by statute, or otherwise, relating to the condition of the Purchased Assets
(including any implied or cxpressed warranty of mewchantability or fitness for a particular
purpose, of of conformity lo modets or samples of materials) and (if) disclaims ail lisbility and
responsibility for any representation, warranty, projection, forecast, statement, or information
made, commumicated, or Furnished (orally ot in writing} to Buyez or any of its affiliates or
representatives (Including any opinicn, information, projection, or advice that may have been or
tay be provided to Buyer by any director, officer, employee, agent, consultant, of representative
of Scller or any of its affiliates).
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7. REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer bercby represents and warmnts to Seller as follows, and the warrenties and
representations contained in this Section ar tlsewhere in this Agrecment shall be deemed i be
made s of the date hereof and as of the Closing Date:

7.1 Compotate Stbs. Buyer is a corporation duly organized, validly existing and in
good standing under the laws of the state of California

72  Anthority. Buyer has full power and authority to executc and perform this
Agreement and esch other agreement contemplated hereby. Upon execution hereof, this
Agresment shall be a valid and legally binding obligation of Buyér, enforcesble against Buyer in
accordance with its terms, except that (i) such enforcement may be suhject to bankruptcy,
insolvency, teorganization, moratorium or other sigailar laws now or hereafter in effect relating
to creditors’ rights, and (il) the remedies of specific performance and injuntive ad other
equitsble relief may be subject to equitable defenses and to the discretion of the court before
which any proceadings may be brought Neither the execution oor the performance of this
Agresment or each agrecment contemplated hereby will violate the terma or any provigion of
Buyer's Articles of Tncorporation of Bylaws or any material note, loan agreement, lease or other
material comtract or agreement to which Buyer is a party.

73  PBrokess and Finders. Other thar The Mesjant Group, whose fees and commissions
will be paid by Buyer, Buyer has pot agreed to pay, nor has taken any action that will result in
any third party becoming obligated to pay or be entitled to receive, any investment banking,
brokesage, finders or similar fee or commission in connection with this Agreement or the
transactions contetnplated hereny.

T4 mm.mmmumwmwufmhm:m
each agreement contemplated by this Agreement, and the performance by Buyer of is
obligations hereunder or thersunder, do not and will not (i) violate any provision of applicable
Law relating to Buyer; (ii) violate any provision of any order, atbitration awend, judgment or
decree to which Buyer is subject; or (iii) require a registration, filing, application, notice.

consent, approval, order, qualification or waiver with, to ot from any Government Authority.
7.5  Nolitigation or Regulatory Action

{2) There are no lawsuits, assertion of cloims, charges, hearings, arbitrations
or proceedings pending ur, to the kmowledge of Buyer, threatened against Buyer or its affiliates
which would reasonably be expected to preveat, hinder or delay the consumuation of any of the
transactions contemplated by this Agreement or any agreement contemplated by this Agreement;
and

{(b)  There are no lawsuits, assertion of claims, charges, hearings, arhitrations

pending or, 1o the knowledge of Buyer, threatened, that question the legality or propriety of the
pransactions contemplated by this Agreement or any agreement contemplated by this Agreement.
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8. EMPLOYEES

81 Definition. Selier has furnished to Buyer a list as of the date hercof of all persons
reguiarly employed on sither a parttime or foll-time basis by Seller in connection with the
Business, including their corrent wages and salary rates, The term “Employees” shall ro=an all
persons included on such list, including employees on leave of absence, a8 well as those persons
who become regularly employed by Seller bietwesn the date hereof and the Closing Date,

8.2  Termigation, On the Closing Date, Seller shafl terminate all Employees then
employed by the Business. With respect to tenmsingted Employses and any persons who
terminated eroployment, including by notice of tenmination prior to Closing, Sefler shall be
salely responsible for paymeot, when and if due, of all salaries, wapes, boruses, vacation
(subject to Section 8.4), COBRA liabilities and other obligations, if any, owed to Employees or
past employees of the Business as of the Closing Date.

8.3  Buygrs Offer of Employment. Subject to the provisions of this Section 8.3,
Buyer may offet employment to such terminated Exoployees as Buyer, in Buyer's sole discretion,
may choose, to he effective on the Closing Date, at wages and salary rates of compensation
reasonably comparable to those presently offexed by Seller. All offers of employment shall be "at
will” and Buyer shall be under no obligation to continue the employment for avy set term. The
number of terminated Employess not offered amployment by Buyer shall not exceed 20. Buyer
shell include the Employecs who accept offers of employment from Buyer in Buyer's
employment benefit plans, as such plans may exist, in accordance with the terms of such plang
following the Closing Dase, giving each Employes credit for his/her time of employment with
Seller.

Section 3.3(cXvii), Section B.2 or otherwise.

A Compensation. Scller assumes all responsibility for liability arising
from workers’ comptasation claims by Employees, both medical and disability, which bave been
filed on or prior to the Closimg Date or which arose out of incidents that oecuired on or prior to
the Closing Date. Buyer shall he responsible for all claitns for Employees which arise out of, or
are based upon, incidents which eccur subsequent to the Closing Date.

5. FURTHER ASSURANCES; BANKRUPTCY MATTERS

nrther Assuiances of oelgt.

(2}  From time to time afier the Closing (as hereinafter defined), Seller and its
Related Partiss will execute and deliver v Buyer or any Buyer Related Party such instruments of
sale, transfer, conveyance, assigament and delivery, consents, assurances, powers of attorney and
other instruments ay may be reasopably requested by Buyer or eny Buyer Related Party in order
to vest in Buyer all right, title and interest of Setler in and to the Purchased Assets and otherwise
in order 1o cerry out the purpose and intent of this Agreement.
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. ()  Seller will pay sll Trade Accounts Payable and accrued expenses for the
Busincss as of the Closing Datc in 8 timely manner and in accordance with paymeat terms,
subjest to the requirements of the Bankrupicy Comt

9,2  Further Asswnices of Buver. From time to time after the Closing (as
hereinafter defined), Buyer will execute mnd deliver to Seller or any Related Party such
instruments of sale, tmsfer, conveyance, assignment and assumption, consents, assurances
novation, releases, powers of attorney and other instruments as may be reasonably requested by
Seller in order to vest in Buyer all right, title and interest of Buyer, in and to the Assumed
Liabilitimandmlme&eﬂerthemﬁom,andnd:wiscinmdﬂtummuhepmpumand intent
of this Agrecment.

9.3  Bankuptcy Matters,

(a)  Seller shal, at Seller’s sole expense, promptly undertake all actions as are
reasonably necessary to obiain entry of the Sale Order from the Bankruptcy Court, Seller shall,
sl the reasonable request of Buyer or Buyer's representative, provide such non-—privileged
information and docunents reasonably necessary to keep Buyer informed as to the progress of
the proceeding.

(b) Buyer agrees that it will prompty take such actions as are reascnably
requested by Seller to assist in obtaining eniry of the Sale Order, and a finding of adequate
asstrance of fature performance by Buyer, including furnishing affidavits or other documents or
information for filing with the Bankruptey Court for the purposes, among others, of providing
necessary assurances of performance by Buyer under this Agreement snd demonstrating that
Buyer is & “good fuith” purchaser under Section 363(m) of the Bankmuptcy Code. Buyer shall

 not, without the prior written consent of Seller, file, join in, or otherwise support in my manner
whatsosver any motion or other pleading relating to the sale of the Purchased Assets hereunder.
Buyer shali not be obligated to pay any ow-of-pocket costs or expenses in connection with its
oblipations under thiz Section 9.3 relating to the Bankruptcy Court procecdings, other than the
salaries and miscellaneous expenses of Buyer’s emplayees and the cost of counsel and eny other
addvisars retatned by Buyer.

(&)  Inthe event the entry of the Sale Order shall be appealed, Seller and Buyer
shall promptly defend suck appeal with reasonable diligence.

10. CONDUCT OF OPERATIONS PRIOR TO CLOSING

10.1 Inerim Operating Covepant. FProm the date hereof until Closing, Seller shall
conduct its operation of the Business in the ordinary course and substantially consistent with its
prior practices, subject ta the limitations imposed on Seller 65 a result of the Bankmuptcy Case.

10.2  Access to Information. Between the date hereof and the Closing, 3sller agrees 10
provide to Buyer and Buyer's authorized agents (including attorneys, acooumntants and auditors)
reagonable access to the offices and propertics of the Business and the books and records of
Seller related to the Business upon reasonable prior notice, in order to conduct a review of the
 Purchased Assets, the Assumwed Lisbilitica and the Business. Seller shall, and shall cause the
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- employees, agents and representatives of the Business to, reasonably cooperate with such
: examimﬁon.Eachqflhupnrﬁﬁwillhnld,mdwil!m:mdnufsuchpmy‘smnxultmtnanﬂ
advisers to bold, in confidence all documends and information furnished to such copsultants and
advisors by or an behalf of another party to this Agrecment in connection with the transactions

contemplated by this Agreement pursuant to the terms of Section 18.6 af this Agresment.

163 E ation and Access. Prior to the Closing Date, Setler shall provide
o Buyer certain gepersl ion conceming Seller’s compensation and benefit programs and
specific information relating to idividusl Business employees, subject to any such employee's
proper consent, solcly for the purpose of Buyer formulating offers to such employees; provided,
however, that Seller will not make persormel records available for inspection or copying. Selier
shall provide Buyer with reasemable access to the Business employees during normal working
hours following the date hereof on mutvally agreeable dates, to deliver offers of employment
from Buyer apd to provide information to such employees gbout Buyer. '

10,4  Seller Contractual Consents.

(4}  Seller shell use commercially reasonabie efforts to obtain all contractual
consents to the assignment of the Contracts, except such conseats a5 are not required umder the
provisions of the Bankmuptcy Code. By undertaking this obligation, Seller does not represent,
werrant or guarantes that any such contract can be freely ansigned or that any such contractual
conzent shall be obtained, ‘

(b) Buyer shall use commercially reasonably offorts tw assist Seller in obtaining
all contractupl coment (o the assignment of the Contracts, except such comsenfs 2& are not
required under the provisions of the Bankruptey Code.

{c) Inthe event that any necessary contraciual consents or assignments of any
ofthnCmm&oranyﬁghtorhmcﬁtuiaingmmdﬂmmmgthne&nm.arenot
obtainedpriurtoth:ClmingDﬂhorinﬂmuvmlﬂmnlhi:dpnﬂywaCummdﬂmwthe

cure costs in the Bamkruptey Case with respect 1o a Contracy, then, unless otherwise
mutunlly agreed by Buyer and Seller, Scller, at its discretion, may terminate, or at Buyer's
request, will terminate, such Contract and/or delete it from the list of Coniracts being assigned to
Buyer, prior to the Closing. '

(d) Except as otherwise specifically provided in this Agreement, the
obligations of the partics wunder this Section 104 shall not include my requirement of Seller or
Buyermuxpmdmoneymhmu:myﬂmncialnrnmﬂobllgnﬁnn{mharmmnuma]legnl:md
ptofessional fees, transaction costs or filing fees not otherwise requited to be incurred by the
other party), commence or participate in any litigation or offer or grant any accommodation
(financial or otherwise) to any third party.

105 Tmoaition. Between the daie herecof and the Clesing Date, Seller shall provide,
without cost to Buyer, subject to availability and upon reasonable notice, assistance to Buyer in
conpection with all reasonably requested transition matters arising wnder the transactions
contermplated by this Agreemeny, including aangement of personal intoductions to vendors and

customers of the Business.
0. S v
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1. CONDUCT OF BUSINESS FOLLOWING CLOSING

L (@)  Seller shall retain, and not transfer to Buyer, the Trade Accounts

" Receivable that are outstanding as of the Closing Date with respect to the Building Contracts.
Subject to the provisions of this Section 11.1, Selter shall have the right to retain any and all
amotints collected with respect 10 such Trade Acpounts Receivable that relate to actual work
completed as of the Closing Date, which is reflacted on Exhibit 8, Buyer and Seller shall

. mutually agree upon the content of Exfibit 8 as promptly as practicable following the: date of
this Agrecment

()  Seller shall be entitied to receive and retain any gross profit eamed on the
Building Contracts with respect to the period on or prior to the Closing Date, and Buyer shall be
entitled 10 receive and retain any gross profit exmed on the Building Contracts with respect to the
period following the Closing Date. Accordingly, (i) any Receivable Overage (as defined below)
and Coost Shortfall (as defined below) for 2 particular Building Contract shall be paid by Scller to
Buyer, and (ii) any Receivable Shortfall (as defined below) and Cost Overege (as defined below)
for a particular Building Contract shall be paid by Buyet to Scller. Payments will be detcrmined
and remitted no later than 15 days after each month end that Buyer or Seiler collect Trade
Accounts Receivables rolated to Receivable Overages, Receivable Shorifalls, Cost Overapes, or
Cost Shortfalls.

()  For purposes of this Section t1.1, (i) “gross profits” shall be calculated in
a manney consistent with Sellers past practice, (i) “Receivable Overage” is any amount collected
from a Trade Account Receivable with respect to a Building Contract that is in excess of the
amount to be peid under such Building Contract attrtbutable to work compicted by Seller s of
the Closing Date, (iii) “Receivable Shortfall” is the amount by which a Trade Account
Receivable with respect to a Building Contract is less than the smount to be paid under soch
Building Contract attributable to work completed by Seller as of the Closing Date, (iv) “Cost
Overage” is any amount with respect to 2 Building Contract that Sellez has paid for materiais
sttxibutable to work that is beyond the actual work completed by Seller s of the Closing Date,
(v} “Cost Shortfall” with respect to a Building Contract is the amount by which the material costs
paid by Seller with respect to such Building Coutract is less than the cost of materials atributable
to the actual work completed by Seller as of the Closing Date, and (V) "Building Contzacts™
mesds those Contracts listed under “Building Contracts”™ on Exhibit I.

(@  For purposes of illustration only, examples of calculations of the AMOVTLS
described in this Section 11,1 ace attached to Exhibit 8. ‘

“{&)  Inthe event of a conflict between the provisions of this Section 11,1 and
‘any other provision in this Agreement, the provisions of this Section L1.] shail prevail

1.2 s arge; 0 the Business. Buyer agrees that following the Closing it
will not utiliz¢ any of the following trade names or cOTporslc IAMES OF other name that is
confusingly similar to such pames: Building Materials Holding Corporation, BMC West and
SelectBuild.
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12.  CLOSING

12.1 Closing Closing shall occur as promptly as practicable following entry of the
Sale Order, at 8780 Prestige Court, Rancho Cucamonga, California 91730, or at such other time

or place as the parties may agre# npon.
12.2  Time is of the Essence. Time is of the essence for the Closing of this transaction.
13. CONDITIONS PRECEDENT TO BUYER'S DUTY TO CLOSE

Buyer shall have no duty to close unless and until cach and every one of the following
conditions. precedent has been fully and completely satisfied or waived by Buyer, which waiver
shall be deemed to have imevocably occurred upon the Closing:

Al SIEDLERCIE Or  Dredsyl O LOVETVINS AN H ~
representations and warranties of Seller made in this Agreement (i)that are g ified by
mateiality or material adverse effect shall be true and correct as of the date heceof and on and as
of the Closing Date, 2¢ though made on the relevant date, (i) that ars not qualified by materiality
or material adverse effect shall be true and comrect in a1l material respects as of the date hexeof
and on and as of the Closing Date, a5 though made on the relevant dste; except, in cach case, for
those representations and warranties which refer to facts existing at a specific date,

132  Performance of Obligations. Seller shall have substantislly performed or tendered
performance of each and every one of its obligations hereunder which by their ierms are capable
of being pexformed before Closing.

133 Delivery of Closipe Documents. Seller shall have tendered delivery to Buyer of
all the docoments required to be delivered to Buyer by Seller prior to or at Closing pursuant to
this Agraement.

134 Litigation. No lawsuit, administrative proceadings or othex legal action shall have
been filed which secks to restrain or enjoin the acquisition of the Purchased Assets or the
operation of the Bisiness in any material respect.

13.5 Transition Sexvices Agreement. Buyer and Seller shall have executed the
Transition Services Agresment. o

136 Cetificate. The Seller shall have deliveved a centificate to Buyer, dated as of the
Closing, certifying that the conditions set forth in Sections 13.1, 13.2 and 134 have been
satisfied. '

13.7 Salc Qrder. The Bankvuptcy Court shall have issued the Sale Onder.

Buyer shall have approved
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scceptable to Buyer tenminating any confidentiality, non-competition and rion-solicitation
obligation with Seller and Building Materiale Holding Corporation, of Davis Brothers Framing,
tnc., George Davis and/or Randolph Davis under their respective Employment, Confidentiafity,
Non-Competition and Non-Solicitation Agreements with Seller and Building Materials Holding
Carporation and/or the 2006 Purchase Agresment.

14. CONDITIONS PRECEDENT TO SELLER'S DUTY TO CLOS

Seller shall have no duty to close this transaction nnless and until each and every one of
 the following conditions precedent has been fully and completely satisfied:

. ceqiation  or  Hveach ! HLL antics.
tepresentations and warrantics of Buyer made in this Agreement (i)that are qualified by
materiality or material adverse effect shall be true and correct ag of the date hereof and on and as
of the Closing Date, as though made on the relevant date, (iiiy that are not qualified by materiality
or material adv&rsncffectshallbutueaudmmﬂinaﬂnmtmiﬂmspﬂdsasdthndﬂnhemf
and oo and as of the Closing Date, as though made on the relevant date; except, in each case, fot
those representations and warcanties which refer ta facts existing at a specific date.

142 Performance of Qbligations Buyer stiall have subsiantially performed or tendeted
perforance of cach and every one of its obligations hereunder which by their tems are capabkc
of being performed before Closing.

nent of Py Price and Delivery of Closing Dog mients, Buyer shall have
paid the Purchase Price to Seller ad Buyer shall have tendered delivary to Seller all the
documents required to be delivercd to Seller by Buyer at Closing pursusant to this Agresment,

144 Litigation. No lawsuit, administrative procaedings or other legal action shall be
pending or threatened against Seller which seeks to restrain of enjoin Seller’s sale, or Buyer's
acquisition of, the Purchased Assets.

14.5 Cenificate. The Seller shalt have delivered a centificate to Buyer, dated as of the
Closing, cestifying that the conditions sct forth in Sections 14.1, 14.2 and 14.4 heve been
satisfied.

146 Sale Order, The Baskruptcy Court shail have issued the Sale Order.

147 Wajves of Severange, Btg, Each of George Davis and Randolph Davis shall have
executed agreements in form reasonably scceptable to Seller (i) waiving their respective rights to
receiva severance or other payments pursuant to their respective Employment, Confidentiality,
Non-Competition and Non-Solicitation Agrecments with Seller and Building Materials Holding
Corporation, upon termination of their employment in accordance with Section 8.2, other than
accrued but unpaid salary and expenses as of the date of termuination of their employment, and
(if) terminating such agreements.

Seller shall have approved

=
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. Joas : cation. Davis Brothers, Randolph
Davis and George Davis shall have exccuted snd delivered Seller a waiver and release, in a
form accepiable 1o Seller (the “Contingent Consideration Waiver”), that waives and releases the
right to receive any and all amoeunts due and payable at any time, before or after Closing, to
Davis Brothers, Randolph Davis and/or George Davis from Seller as Contingent Consideration
under the under the 2006 Purchace Agreement and the Contingen Consideration Agreement that
have not previously been pad.

15. TTEMS TO BE DELIVERED AT CLOSING BY THE SELLER

At Closing, the Seller shall, unless waived by Buyer, deliver the following items to
Buyer, -

15.1 Bijll of Sale. A duly exccuted waganty bill of sale (in B form reasonebly
acceptable to Buyer) conveying the Purchased Assets to Buyer;

152  Autgmobile Tides. Duly executed titles to the vehicles and other rolling stock
included in the Equipment; and :

153  Sale Opder. A centified copy of the Sale Order and Notice of Eatry.
16. ITEMS TO BE DELIVERED AT CLOSING BY BUYER
At Closing, Buyer shall, unless waived by Seller, deliver the following items to Seller:

16.1 Pugchase Price. The Purchase Price to be paid at Closing in accordance with
Sections 3.1 and 4.1.

162 Contingent Copsideration Waiver. Buyer shall have delivered, or caused Davis
Brothers, Randolph Davis and George Davis to have delivered, to Seller the duly executed
Contingent Consideration Waiver.

i7. TEMATION
17.1  Gmupds for Tempination This Agreement may be terminated:
(a) by muwal written agreement of all of the partics;

() by Buyer or Seller if the Closing has not been effected on or prior 1o the
close of busimess on December 31, 2009; provided, however, that the right to temminate this
Agreement pursuant to this Section 17.1(b) shall not be availsble to any party whose willful
failure to fulfill any of such party's obligations contained in this Agreement has been the cause
of, or resulted in, the faiture of the Closing to have occurred on ot prior to the aforesaid date;
and/or '

(©) by Seller or Buyer if eny eppliceble law shall be enacted or become

applicable that makes the transactions contemplated hereby or the consummation of the Closing '
illagal or otherwise prohibited, or if any judgment, injunction, order or decree cajoining any
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party from consummating the transactions contemplated hereby is entered, and such judgment,
infunction, order ot decree shall become final and non-appealable.

172 Effect of Temmigation. If this Agreement is terminated pursuant (o’

Section 17.1(a){c), all obligations of the parties heteunder shall terminate without liability of
any Patty to my ofher Party, except s provided in Section 18.6. The represontations and
warrantiss made herein shall not survive beyond a termination of this Agreement and no party
shall have any liability for breach of any representation or warranty upon 2 termination of this
Agreement prior to the Closing, '

18. MISCELLANEQUS

18.1 Mo Other Agzeements. This Agresment and all schedules and Exhibits hereto and
the Transition Services Agreement constitute the entire agreement between the parties with
respect o its subject matter. All prior and comstmporancous negotiations, proposals and
agrecments between the parties ere included in, and superseded by, this Agrecment. Any changes
to this Agrestaent must be agreed to in writing signed by n authorized representative of each of
Buyer and Seller,

18.2 Wajver. Fither Buysr or Seller may waive the performance of any obligation
owed to it by another pasty hereumder for the satisfaction of any condition precedent to the
waiving party's duty to perform any of its covenants, including its obligations to cloze. Any such
wajver shail be vatid only if contained in writing signed by un awhorized representative of each
of Buyer and Selier.

183 Publi¢_Angouncements. No public announcements of this Agreement shall be
made unless Buyer and Seller have mutvatly agreed on the timing, distribution and comtents of
guch enmouncements, except as may be required by applicable securities laws or regulations or
the requirements of ary securities exchange or market,

184 Notices, All notices, requests, demands and other commmications called for or
contemplated hereunder shall be in writing and shall be deemed to have been duly given when
delivercd to the party to whom addressed or when received by a party if sent by telecopy {or 3
days after mailing if sent by registered or certificd mail, retur receipt requested, prepaid and
addressed) at the following addresses, or at such other addresses as the parties may designate by
written notice in the manner aforeaaid: .

To Buyer: c/o George and Randoiph Davis
| 8780 Prestige Court
Rancho Cucamaonga, CA 91730
Facsimile: (009) 9447952

Tn each case, with copies to:  Kevin Welch
Patten, Faith & Sandford
635 West Foothill Blvd.
Motrovia, CA 91016
Facsimile: (626) 303-2391
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To Seller: /o Building Materials Holding Corporation.
720 Park Boulevard, Suite 200
Boise. D 83712-7714
Ann: Panl Street
Facsimile: (208) 331-4477

Copies to: Gregory T. Davidson
Gibson, Durm & Crutcher LLP
1881 Page Mill Road
Palo Alto, CA 94304
Facsimile: (650) 849-5333

18.5 Third Party Begeficiary. Nothing contained hesein shell create or give rise to my
third-party beneficiary rights for any individual as a result of the tecms and provisions of this
Agreement, except as expressly provided herein.

(a)  Except as may be decmed necessary or advisable by the Buyer in relation
to the Bankruptcy Case, the pasties agree that all information acquired from the other in
comnection with the negotiation, execution and consummation of this Agreement is confidential
and shall not be disclosed to any other party (other than sttomeys, accountants and agents of the
party) without the written consent of the other; provided that following the Closing Buyer may
disclose infoimation relating to the Busineas as it may deem necessary o advisable
Notwithstanding anything horein to the contrary, any party to this Agreement (and their
employees, representatives, or other agents) may disclose to any and all persons, without
limitation of any kiod, the Tax treatment and Tax structure of the transactions contemplated by
this Agresment (the “Transactions”) and all materials of any kind (including opinions or other
Tax analyses) that are provided to it relating to such Tax treatment and Tax stracture; pmvided,
however, that this sentence shall not permit any disclosure that otherwise is prohibited by this
Agreement (i) until the eadier of (x) the date of the public annomcement of discussion relating
10 the Transactions, and (v) the date of the public announcement of the Transactions; or (ii) if
such disclosure would result it a violation of federal ot state zecurities laws; or (iii) to the extent
not related fo the Tax aspects of the transaction. Morcover, nothimg in this Agreement shall be
construed to limit in any way any party's ability to consult samy Tax advisor regarding the Tax
treztment or Tax structure of the Tranzactions.

(b) Buyer agrees to hold in the stictest seerecy and confidence any
confidential or proprietary information or materials belonging to Seller or Seller’s affiliates that
are not genetally known to the public (“Seller Confidential Information”™), inclading information
regarding Seller’s or Seller’s affiliates’ operations, proposed business, financial information,
customer information, processes and imellectual property. Buyer agrees not to reveal, publish or
disclose, directly or indirsctly. in whole or in part, agy Seiler Confidential Information to any
third party, nor make use of sny Confidential Information for Buyer's own benefit or for the
benefit of any third party without the prior written consent of Seller. All Sefler Confidential
Information, including all copies thereof, witl be destroyed or retumed immediately at such time
as Seller requests. Notwithstanding the return or destruction of the Confidential [nformation or
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the termination of any transactions batween Buyer and Seller, Buyes will continve to be bound
by the obligations under this Agreement. Buyer agrees to immediately notify Seller when any
information comes to Buyer’s aftention which might indicate that there hes been & loss of
confidentiality with respect to the Confidential Taformation. In such event, Buyer agrees to take
all reasonable steps to limit the scope of such loss. In the event that Buyer is requested in any
proceeding to disclose any Confidential Information, Buyer will provide Seller with prompt
written notice of that fact so that Seller may seek (with Buyer's cooperation, if so requested) an
appropriate protective order or confidential trestment. I Buyer is nonetheless compelled to
disclose any Confidential Information, Buyer will furnish only that portion of the Confidential
Information which is legally required and will exercise Buyer's best efforts to obtain reliable
assurmnce that confidential treatment will be accorded the Confidential Information.
Notwithstanding the foregoing provisions, following the Closing, Buycr may dsclose
Confidential Information relating to the Business as it may deem necessary or advisable, In
addition, the term “Seller Confidential Information” does not include information which Buyer
can show by competent proof (i) is or becomes generally available to the public other than as a
seault of a disclosure by Buyer or Buyer's representatives, (i) becomes available to Buyer on a
non-confidential basis from & source other than Seller or one of Seller's representatives which
has represented to Buyer that it is pot hound by a confidentiality sgrocment with, or ather
contractaal, legel or fiduciary obligation of confidentiality to Seller or any other party with
respect to any portion of the Confidential Information, ot (iii) was known to Buyer on 2 non-
confidential basis prior to its disclosure to Buyer by Seller or one of Seller’'s representatives or
affilintes.

(¢)  The parties shall be entitled to injunctive or other equitable relief a5 &
remedy for any breach of the provisions of this Section 18.6. Any faihue or delay hy a party in
exercising any right, power or privilege in this Section 18.6 shall not operste as a waiver thereof,
nor will any single or partial exercise thereof preclude any other or further exercise of any right,
power ot privilege '

(@  Buyer and Seller shafl not, and shall vse their censonable efforts to canse
their respective affiliates to not, in any communications with customers, cliems or suppliers of
Buyer or Seller, with the press or other media, or otherwise in stutements to third partics, not
criticize, ridicule or make any statement which disparages or is derogatory of Buyer, Seller or
The Merjant Group or any of their respactive directors or officers.

18.7 Assignment The parties shall not sssign this Agreement without the prior written
consent of the other parties. Any attempt to assign this Agrecment without prior written consent
shall ba void ab inifio. Notwithstanding the foregoing, Buyer, at its discretion, may assign this
Agreement, and all of its rights aod obligations hereunder to Davis Brothers Framing, Inc.
without the prior written consent of Seiler, previded that Buyer provide Seller with priot written
notice of such assignment.

irvival of B and Warranties. All representations, warTanties,
covenants and agreements of Buyer and Selier mude herein or in sny other agreement delivered
pursuant 1o this Agreement shall not survive beyond the Closing and there shall be no Liability or
obligation in respect thereof, whether such liability or obligation has accrued pior to or after the
Closing, on the part of any party or any of its officets, directors, employees, agents ot affilistes;
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provided, however, that all covenants and agreements, including without limitation, any
covenants and agreements in Sections 3.4, 6.2, 63 9.1, 9.2 1.1 and 11.2, which, by their terms,
contemplate performance after the Closing, shatl survive in accordance with their tegms.

189 Choice of Law; Jurisdiction. This Agreement shall be governed by, and any
disputes or cantroversies related hereto, shall be interpeeied in accordance with the laws of the
State of California without regard to the conflicts of laws provisions that would apply the laws of
any other jurisdiction, except as may be govemed by the Bankroptcy Code. Withouy limiting
agy perty's right to appea] any order of the Bankmptcy Court, (i) the Bankruptcy Court shall
retain exclusive jurisdiction to enforce the terms of this Agrecment and to decide any claims or
disputes which may arise or result from, or be connected with, this Agreement, any breach or
default hereunder, or the transactions comtemplated hereby, and (i) any and all proceedings
related to the foregoing shall be filed and maintained only in the Bankruptcy Court, and Buyer
and Seller heteby consent to md submit to the jurisdiction and venue of the Bankruptcy Court
and shall receive notices at such locations as indicated in Section 18.4. Buyer and Selter hereby
irrevocahly waive, to the fullest extent permitied by applicable law, any objection which they
may now or hereafier have to the laying of venus of any such dispute brought in such court ox
any defense of mconvenicat forum for the maintenance of such dispute. Each of the Parties
agrees that o judgment in any such dispute may be enforced in other jurisdictions by suit on the
judgment or in any other manner provided by law. Each of Buyer and Seller hereby consents to
process being served by any party to this Agreement in any suik, action or prioceading by delivery
of a copy thereof in accordance with the provisions of Section 13.4.

18.10 Waiver_of Jurv Trisl. EACH OF THE PARTIES TO THIS AGREEMENT
HEREBY IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW,
ALL RIGHTS TO TRIAL BY JURY IN ANY ACTION, PROCEEDING OR
COUNTERCLAIM (WHETHER BASED UPON CONTRACT, TORT OR OTHERWISE)
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY OF THE
TRANSACTIONS CONTEMPLATED HEREBY .

18.11 Paragraph Headings. The Section and Section parsgraph headings contained
herein ate for convenience only and shall have no substantive bearing on the interpretation of

thin Agreement.

18.12 Rules of Interpretation. The following rules of interpretation shall apply to this
Agreement, the Exhibits hereto, and any certificates, reports or other documents or instruments
made or delivered pursuant to or in connection with this Agrecment, unless otherwise expressly
provided herein or therein, and unless the context hereof o thereof clearly requirss otherwise:

(2) A reference to any document or agresment shall include such document or
agreement as amended, modified or supplemented from time 1o time in agcordance with its
rerms, and if a term is said to have the meaning assigned to such term in another document or
agreement and the mesning of such terms therein is ansended, modified ot supplemented, then
the meaning of such term hercin shall be deemed autormtically amended, modified or
supplemented in a like mumner.

:?;)llﬂ
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(  References to the plural include the singular, the singular the plural and
the part the whole, ‘

()  The words “include,” “includes,” wd “including” sre not limiting.

(dy A reference to any law includes any amendment ot maodification to such
law which is in effect on the relevant date. '

(¢) A reference (o any person Or entity includes its successors, heirs and
permitted assigns.

D Where the character or amount of any asset of Yimbility or item of income
or expense is required to be determined or any consolidation or other accounting computation is
requirsd to be made for purpnses of this Agreement or any Exhibit hereto or certificate, report or
other document or mstrument made or delivered pursumat to or in connection with this
Agreement, such detsrmination or computation shall be done in accordance with gencraily
accepted accownting principles at the time in effect, to the extent applicable, except where such
principles are inconsistent with the oxpress requirements hereof or of such exhibil, cemificate,
report, document or nstrument.

(#® The words “hercof.” “herein,” “herepnder” and similar terms in this
Agreement rofer to this Agreement as a whole and oot to any particular provision of this
Agresment.

(h)  All Schedules, including the Disclosure Schedule, and Bxhibits to this
Agrecment constitute material terms of this Agreement and are incorporated fully into the terms
of this Agresment.

18.13 (Coupterpartg. This Agreement may be executed in multiple counterparts, cach of
which shall bs an originel, but which shall together constitute but one agreement.

18.14 Aliotney's Fees. In any legal action. proceeding or arbitration arising out of this
Apresment, regardless of which party hereto initiated such action, the prevailing party shall be
entitled to recaver reasonable attomey's foes and costs.

i8.15 Approval of Baokguptey Coupt, Notwithstanding anything herein to the contrary,

all of Seller’s obligations under this Agreement anc subject to approval of the Bankniptcy Coust,
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The parties have executed this Asset Purchase Agreement on the day and year first
writter: above.

BUYER:

DAVIZDEY NT COMPANY, INC.
By: '
MNarme:

Titla:

SELLER:
C CONSTRUCTION, INC.

Y -

Name:

Ti PAUL S. STREET
ttle: Vi Provident & Saoretary

Signatere Page to Asset Purchase Agreemant
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Contracts

Building Contracis
Job # Job Description
06-01877-067  Traditions IT- 17
06-01878-067  Reflections 1 -6
06-01879-067  Sycamore - 15/16
06-01880-006 Log Arboles - 6B
06-01881-061 Chu Commercial Building
no # assigned Buenaterra - 3B (Founders Walk)
no # assigned Market Sirect - 6B
no # assigned Reflections II - 7
no # assigned Sycamore - 17

~ no# assigoed Traditions I - 18
06-00103-000  Archstone Gateway Apts.
06-00519-050  Four Quartets - 3

.~ 06-D05B1-001  Main Street Village Apts.
06-01353-00] College Park Apariments
06-01453-010 Cole Street
D6-01703-010  The Park - | (Spectrum Bldg A)
06-01835-033  Force Residence
06-01837-005  WNG Warner Center 195, LLC
06-01838-072  Pointe Brea Apartments
06-01839-005  Rancho Workforce Apts.
06-01840-067  Reflections 11 - M
06.01842-006  Market Street - 4B
06-01843-005 The Courtyard at Old Town
06-01844.033 Romero & Luo Residences
06-01846-066  Medallion - 8B
06-01847-002  Willow Walk - 5
06-01848-052  The Cottages - 2B
06-01849-001  University Hills - Comm. Bldg.

© 06-01850-067 Sycamore - 11
D&-01851-067 Traditions 1 - 13
06-01852-006  Buensterra - 6 (Founders Wik)
06-01853-067  Reflections IT- 1

- 46-01854-006  Market Street- 4C

06-01855-067 Sycamore - 12
06-01856-012  Willow Welk - 6
06-01857-023  Connor's Residence Remodel

Page 10f2

Current Coniract

£2,869.00
91,195.00
282,281.00
177.459.00
75,000,00
148,387.00
228,786.00
93,076.00
137,412.00
82,827.00
19,483,754.50
249,660.00
9,473,221.66
5,798,559.20
132,956.00
13,130,450.00
438,912.25
3,194,021.00
4,773,592.00
2,751,212.50
97,279.50
210,491.10
2,711,725.43
58,627.00
136,034.00
325.706.00
1,134,354.75
347,590,00
123,652.00
73,794.00
178,390.10
£8,314.00
207,529.55
135,145.00
450,733.00
37,150.00

B



Jaob #

06-01858-067
06-01859-006
06-01860-006
05-01861-006
06-01862-067
06-01863-067
06-01864-006
06-01865-006
06-0)866-D67
06-01867-067
06-01868-067
06-01862-067
06-01870-067
06-01871-005
06-01872-033
06-01R73-006
06-01874-006
06-01875-067
06-01876-033

Contracts

Job Description

Traditions IT - 14

Puenaterrs - TA/TE (Fders WIK)
Market Street - SA

Los Arboles - 5

Reflections IT-2

Sycamore - 13

Market Street - 5B

Los Arboles - 6A

Sycamore - 14

Reflections II - 3

Traditions II - 15

Peflections O - 4

Traditions If - 16

Terra Vista IV Apts. - M

Greer Residence

Market Street - 6A

Buenaterra -8A (Founders Walk)
Reflections 0 - 5

Parks Residence

Page 2 of 2

" Carrent Contract
66,431.00
366,814.00
225410.00
304,683.00
51,083.00
125,707.00
228,786.00
182,922.00
136,614.00
120,076.00
79,720.00
92,500.00
78,004.00
68.361.00
69,141.00
228 786.00
178,383.00
91,342.00
162,400.00



EXQIBIT 2

.E;]ulpmem

« See Equipment fisted in Exhibit 6
» Miscellaneous hand tools and supplies

Page 1 of1 | ’W {7



EXHIBIL3
Intangible Pexsonal Property

All of the following used, licensed ar owned by Sellcr and used primarily in the Business:

+ Customer contects and relationships

» Vendor contacts and relationships

« The names "Davis Brothers Framing,” “Rancho Leasing” and derivations thereof
+ Know-iow primarily used in the business

Page 1of 1
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EXHIBLT S

Personal Property and Rel Property Leascs

Personal Property Lease

Lessor: Neopost, Inc.

Lesgee: Building Materials Holding Corporation

Terms! 11/1/2009 - 10/31/2012 _

Base Rent: 27.95/Month

Description: 1125 w/4th scale (Postage Meter)

Real Property Lease

Lessor: Randolph Davis, Sandra Davis, George Davis & Jody Davis
Lessee: C Construction, Inc,

Terms: 73172006 - 7/31/2010

Base Rent: 10,609/Month

Description: Real property located at 8780 Prestige Court in the city of

Rancho Cucamonga, County of San Bemardino, State of
California

Page 1 of L
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EXHIBITT

Parchase Price Alloention

.« Entire Purchase Price will be allocated as Class V Assets for purposes of IRS Form 8594

Fags 1 of
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Percentage Completion of Building Contracts

To come

Page 1 af 1



% w Tl gy

WA el s rag
[ ¢ PRyl e Py
o [ pe——_

e WY godt  orwotdt  [omond CVRRNEETY cteese wm MR N anar'e ol oreecntt vy -peeg ey

RPN ercnsr wortel Pl BN wemc'ce  FREoNT - rsacn !.j
Mt CHHEET oecmn oroen  Mavate BABPEEE™ aedue weewr TR CARSET  wemetit skl -

e AT st woorn wsroen BV moen wnenc RN woee e .

wrrer WM went  eeortnt Revrwd TEEEEEEE ouvn weoe JOREES wron ormie -
=, ) F

WAL vy
) i o ) Beteoly
L | o P S sy g gk ol el [ T ] Pﬂt» r. pomg R = eI umadices ooy
iy S Ein \ v epagy  pawe Dy [apu fioeg * iﬁ!g s aturry oo
Ml e i



EXHIBIT B
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