IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE:
Chapter 11

BUILDING MATERIALS HOLDING

CORPORATION, et al.,1 Case No. 09-12074 (KJC)

Debtors. Jointly Administered

Ref. Docket No. 1186

[’ v’ v’ vt vt g S’ v’

ORDER, PURSUANT TO SECTIONS 105 AND 363 OF THE
BANKRUPTCY CODE AND BANKRUPTCY RULES 2002, 6004 AND 9014,
(I) AUTHORIZING THE PRIVATE SALE BY THE DEBTORS OF THE
PROPERTY FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES
AND OTHER INTERESTS, (I1) APPROVING THE PURCHASE

AGREEMENT AND (II1) GRANTING RELATED RELIEF

Upon consideration of the motion (the “Motion™)? of the above captioned debtors
and debtors in possession (collectively, the “Debtors™) for the entry of an order, pursuant to
sections 105(a) and 363 of title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (the

“Bankruptcy Code™), and Rules 2002, 6004 and 9014 of the Federal Rules of Bankruptcy

Procedure (the “Bankruptcy Rules™), (i) authorizing the private sale (the “Sale™) of that certain

real property located at 7777 N. 70th Avenue, Glendale, Arizona 85303 (the “Property™) on an
“as is, where is” basis, free and clear of any and all liens, claims, encumbrances and other
interests to RBS Investments LLC (or an affiliate thereof) (the “Purchaser™) pursuant to the terms

and conditions of that certain Real Estate Purchase and Sale Agreement (as amended, the

1 The Debtors, along with the last four digits of each Debtor's tax identification number, are as follows: Building
Materials Holding Corporation (4269), BMC West Corporation (0454}, SelectBuild Construction, Inc. (1340},
SelectBuild Northern California, Inc. (7579), Illinois Framing, Inc. (4451), C Construction, Inc. (8206), TWF
Construction, Inc. (3334), H.N.R. Framing Systems, Inc. (4329), SelectBuild Southern California, Inc. (9378),
SelectBuild Nevada, Inc. (8912), SelectBuild Arizona, LLC (0036), and SelectBuild Illinois, LLC {0792). The
mailing address for the Debtors is 720 Park Boulevard, Suite 200, Boise, Idaho 83712.

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the
Motion.
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“Purchase Agreement™), by and between Building Materials Holding Corporation (the “Seller”)
and the Purchaser, a copy of which is attached hereto as Exhibit 1, (ii) authorizing and approving
the terms of the Purchase Agreement and (iii} granting certain related relief; and a hearing (the
“Hearing ") on the Motion and the Sale contemplated therein having been held before the Court
on December 30, 2009; and it appearing from the affidavit of service filed with the Court and
from the record that due and sufficient notice of the Motion, the Hearing, and the relief sought in
connection therewith having been provided to all parties in interest; and it further appearing that
no other or further notice hereof is required; and this Court having reviewed and considered the
Motion and objections thereto; and this Court having heard statements of counsel and the
evidence presented at the Hearing in support of the relief requested in the Motion; and it
appearing that the relief requested in the Motion is in the best interest of the Debtors’ estates,
their creditors, and other parties in interest; and it further appearing that the legal and factual
bases set forth in the Motion and at the Hearing establish just cause for the relief granted herein;

and after due deliberation and sufficient cause therefore,

THE COURT HEREBY FINDS THAT:3

Jurisdiction, Final Order and Statutory Predicates

A. This Court has jurisdiction to hear and determine the Motion and to grant the
relief requested in the Motion pursuant to 28 U.S.C. §§ 157(b)(1) and 1334. This is a core
proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (N) and (O). Venue is proper in this District
and in this Court pursuant to 28 U.S.C. §§ 1409 and 1409. The statutory predicates for the relief
sought in the Motion are sections 105(a) and 363 of the Bankruptcy Code and Bankruptcy Rules

2002, 6004 and 9014.

3 Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as findings of
fact when appropriate pursuant to Rule 7052 of the Bankruptcy Rules.
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B. This Order constitutes a final and appealable order within the meaning of 28
U.5.C. §158(a). Notwithstanding Bankruptcy Rules 6004(h), 6006(d) and 7062, this Court
expressly finds that there is no just reason for delay in the implementation of this Order, and
expressly directs entry of judgment as set forth herein.

C. The Property constitutes property of the Debtors' estates and title thereto is vested
in the Debtors' estates within the meaning of section 541(a) of the Bankruptcy Code.

Corporate Authority

D. The Seller has full corporate power and authority to execute and deliver the
Purchase Agreement and all other documents contemplated thereby and to consummate the Sale.
The Sale has been duly and validly authorized by all necessary corporate actions of the Seller
and the other Debtors. No consents or approvals other than the authorization and approval of
this Court or those that have previously been obtained are required for the Seller or the other
Debtors party to any of the documents executed in connection with the Purchase Agreement to
consummate the Sale.

Notice of Hearing

E. As evidenced by the affidavits of service previously filed with this Court and the
record herein and based on the representations of counsel at the Hearing, due, proper, timely,
adequate, and sufficient notice of the Motion, the Sale and the Hearing have been provided as set
forth in the Motion. Such notice constitutes good and sufficient notice of the Motion, the Sale
and the Hearing and no other or further notice of the Motion, the Sale and the Hearing is or shall
be required.

F. Notice has been provided to, and a reasonable opportunity to object or to be heard

regarding the Motion, the Sale and the Hearing has been afforded to, all interested persons and
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entities, including, among others: (i} all parties known to the Debtors that have expressed
interest in the possible purchase of the Property; (ii) the Office of the United States Trustee for
- the District of Delaware; (iii) counsel to the agent for the prepetition first lien secured lenders;
(iv) counsel to the agent under the Debtors' postpetition debtor in possession financing; (v) all
parties that have requested or are entitled to receive notice as of the date of service pursuant to
Bankruptcy Rule 2002; (vi) all parties known to the Debtors who have an interest in or rights to
the Property; (vii) all taxing authorities having jurisdiction over any of the Property, including
the Internal Revenue Service; and (viii) the Attorney(s) General in the State(s) where the
Property is located.

Sound Business Judgment

G. The Debtors have articulated good and sufficient reasons for this Court to grant
the relief requested in the Motion regarding the Sale, the approval of the Purchase Agreement
and all other matters related to the Sale and/or the Motion. The relief requested in the Motion is
within the reasonable business judgment of the Debtors, and is in the best interests of the
Debtors, their estates and creditors and other parties in interest. The disclosures made by the
Debtors concerning the Purchase Agreement, the Motion, the Sale and the Hearing were good,
complete and adequate.

H. The Debtors have demonstrated good, sufficient, and sound business purpose and
justification and compelling circumstances for entry into the Purchase Agreement and the
consummation of the Sale pursuant to section 363(b) of the Bankruptcy Code, in that the
immediate consummation of the Sale to the Purchasgr is necessary and appropriate to maximize
the value to the Debtors' estates and thereby are in the best interests of the Debtors, their

creditors, and other parties in interest, and the payment of all costs related to the foregoing.
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Good Faith of Purchaser

L The Purchaser is not an "insider" of any of the Debtors, as that term is defined in
section 101(31) of the Bankruptcy Code. The Purchase Agreement was negotiated, proposed,
and entered into by the Seller and the Purchaser without collusion, in good faith, from arm’s
length bargaining positions and is substantively and procedurally fair to all parties. The Seller
and the Purchaser thoroughly negotiated the terms and conditions of the Purchase Agreement in
good faith and the Purchaser has entered into the Purchase Agreement in good faith and is a good
faith Purchaser within the meaning of section 363(m) of the Bankruptcy Code and, therefore, is
entitled to the protections and immunities afforded thereby. Neither the Debtors nor the
Purchaser have engaged in any conduct that would prevent the application of section 363(m) of
the Bankruptcy Code or cause the application of, or implicate, section 363(n) of the Bankruptcy
Code to the Purchase Agreement, or to otherwise prevent the consummation of the Sale. In the
absence of a stay pending appeal, the Purchaser will be acting in good faith within the meaning
of section 363(m) of the Bankruptcy Code in closing the transactions set forth in the Purchase
Agreement at any time after entry of this Order.

Highest and Best Offer

L. In part because of certain tax benefits which the Debtors shall receive on account
of an expedited Sale, the offer of the Purchaser, upon the terms and conditions set forth in the
Purchase Agreement, including without limitation, the form and total consideration to be realized
by the Debtors: (i) is the highest or otherwise best offer received by the Debtors with respect to
the Property to be purchased thereunder; (ii) is fair and reasonable; (iii) is in the best interest of

the Debtors, their estates and creditors; and (iv) constitutes full, fair, and adequate consideration
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and reasonably equivalent value for the Property to be purchased under the Bankruptcy Code and
under the laws of the United States, any state, territory, or possession.

No Fraudulent Transfer

K. The consideration for the Property constitutes: (i) reasonably equivalent value
under the Bankruptcy Code and the Uniform Fraudulent Transfer Act; (i) fair consideration
under the Uniform Fraudulent Conveyance Act; and (iii) reasonably equivalent value, fair
consideration, and fair value under any other applicable laws of the United States, any state,
territory, or possession.

L. Except as expressly set forth in the Purchase Agreement, the Purchaser shall not
have any liability or obligations for any lien, claim, encumbrance, or interest, or other obligation
of or against the Debtors, related to the Property by reason of the transfer of the Property to the
Purchaser. The Purchaser shall not be deemed, as a result of any action taken in connection with
the purchase of the Property to: (i) be a successor (or other such similarly situated party) to the
Debtors; or (ii) have, de facto or otherwise, merged with or into the Debtors. The Purchaser is
not acquiring or assuming any lability, warranty, or other obligation of the Debtors, except as
expressly provided for under the Purchase Agreement.

Validity and Free and Clear Nature of Transfers

M. The transfer of the Property to the Purchaser pursuant to the Purchase Agreement
will be, as of the closing of the Sale (the “Closing Date™), a legal, valid, and effective transfer of
good and marketable title of such property and assets and vests, or will vest, the Purchaser with
all right, title, and interest of the Seller to the Property, free and clear of all liens, claims,
encumbrances, and interests of any kind or nature, on an “as is, where is” basis, as set forth in the

Purchase Agreement, arising or relating thereto at any time prior to the Closing Date, except as
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otherwise provided for under the Purchase Agreement, because one or more of the standards set
forth in section 363(f) of the Bankruptcy Code have been satisfied.

N. The Purchaser would not have entered into the Purchase Agreement and would
not consummate the transactions contemplated thereby if the sale of the Property to the
Purchaser, was not free and clear of all liens, claims, encumbrances, and interests of any kind or
nature whatsoever, except as otherwise provided for under the Purchase Agreement, or if the
Purchaser would, or in the future could, be liable for any of such liens, claims, encumbrances,
and interests.

0. The Seller may sell the Property free and clear of all liens, claims, encumbrances,
and interests, except as otherwise provided for under the Purchase Agreement, because, in each
case, one or more of the standards set forth in section 363(f)(1)-(5) of the Bankruptcy Code has
been satisfied. Those non-Debtor parties with interests in the Property which did not object, or
which withdrew their objections, to the Sale or the Motion are deemed to have consented to the
Sale pursuant to sections 363(f)(2) and 365 of the Bankruptcy Code. Those non-Debtor parties
with interests in the Property which did object fall within one or more of the other subsections of
sections 363(f) and 365 of the Bankruptcy Code, and such objections are expressly overruled.
Accordingly, all persons having such liens, claims, encumbrances, and interests of any kind or
nature whatsoever against or in any of the Property, except as otherwise provided for under the
Purchase Agreement, shall be forever barred, estopped, and permanently enjoined from pursuing
or asserting such liens, claims, encumbrances, and interests against the Purchaser or any of its
respective assets, property, SUCCESSOTS, OF assigns.

P. Except as otherwise provided for under the Purchase Agreement, the transfer of

the Property to the Purchaser will not subject the Purchaser to any liability for claims against the
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Debtors by reason of such transfers under the laws of the United States, any state, territory, or
possession thereof, including, without limitation, claims relating to the operation of the Debtors'
business.

Q. The Sale, this Order and the Purchase Agreement are being implemented and
authorized under the Plan, and the Debtors have demonstrated (i) good, sufficient, and sound
business purposes and justifications and (ii} compelling circumstances for the Sale pursuant to
section 363(b) of the Bankruptcy Code in that, among other things, absent the Sale the value of

the Debtors” estates will be harmed.

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED THAT:

(zeneral Provisions

1. The Motion is granted and approved, and the Sale contemplated thereby and by
the Purchase Agreement is approved.

2. Any and all objections to the Motion or the relief requested therein that have not
been withdrawn, waived, or settled, and all reservations of rights included therein, are hereby
overruled on the merits.

Approval of the Purchase Agreement

3. The Purchase Agreement and all other ancillary documents and all of the terms
and conditions thereof are hereby approved.

4, The consideration provided by the Purchaser for the Property under the Purchase
Agreement is fair and reasonable and shall be deemed for all purposes to constitute value under
the Bankruptcy Code or any other applicable law, and the Sale may not be avoided, or costs or
damages imposed or awarded, under section 363(n) of the Bankruptcy Code, or any other

provision of the Bankruptcy Code.
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3. Pursuant to sections 363(b) and (f) of the Bankruptcy Code, the Seller is
authorized and empowered to take any and all actions necessary or appropriate to:

(a) consummate the Sale of the Property to the Purchaser pursuant to, and in accordance with, the
terms and conditions of the Purchase Agreement; (b) close the Sale as contemplated in the
Purchase Agreement and this Order and to pay, without further Order of this Court, all costs and
commissions due and owing by the Debtors relating to the Sale, including, without limitation, the
brokerage commissions provided for in the Purchase Agreement; and (c) execute and deliver,
perform under, consummate, implement, and close fully the Purchase Agreement, together with
all additional instruments and documents that may be reasonably necessary or desirable to
implement the Purchase Agreement and the Sale, all without further order of this Court.

6. The terms and provisions of this Order shall be binding in all respects upon the
Debtors, their estates, all creditors, officers, directors, advisors, members, managers, and all
holders of equity in the Debtors, all holders of any claim(s) (whether known or unknown) against
the Debtors, any holders of liens, claims, encumbrances, or interest against or on all or any
portion of the Property, the Purchaser, and all successors and assigns of the Purchaser, and any
trustees, if any, subsequently appointed in the Chapter 11 Cases or upon a conversion to chapter
7 under the Bankruptcy Code of the Chapter 11 Cases.

Transfer of Property

7. Pursuant to sections 105(a), 363(b), and 363(f) of the Bankruptcy Code, the
Debtors are authorized to transfer the Property to the Purchaser in accordance with the terms of
the Purchase Agreement and, upon consummation of the transaction contemplated by the Current
Purchase Agreement, the Property shall be transferred to the Purchaser on an “as is, where is”

basis as provided for under the Purchase Agreement and free and clear of any liens, claims,
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encumbrances, and interests, except as otherwise provide for under the Purchase Agreement.
The transfer of the Property to the Purchaser pursuant to the Purchase Agreement constitutes a
legal, valid, and effective transfer of good and marketable title of the Property, and vests or will
vest the Purchaser with all right, title, and interest to the Property, free and clear of all liens,
claims, encumbrances, and interests, except as otherwise provided for under the Purchase
Agreement, whether arising prior to or subsequent to the Petition Date and whether imposed by
agreement, law, equity, or otherwise.

8. Except as expressly permitted or otherwise specifically provided in the Purchase
Agreement or this Order, all persons and entities, including, but not limited to, all debt security
“holders, equity security holders, governmental, tax, and regulatory authorities, lenders, trade and
other creditors holding liens, claims, encumbrances, or interests against or in the Debtors or the
Property (whether legal or eguitable, secured or unsecured, matured or unmatured, contingent or
noncontingent, senior or subordinated) arising under or out of, in connection with, or in any way
relating to, the Property, the operation of the Seller's business prior to the Closing Date or the
sale of the Property to the Purchaser hereby are forever barred, estopped, and permanently
enjoined from asserting against the Purchaser or its respective successors or assigns, its property
or the Property, such respective liens, claims, encumbrances, or interests.

9. Upon consummation of the transaction set forth in the Purchase Agreement, the
Purchaser shall be authorized to file termination statements or lien terminations in any required
jurisdiction to remove any record, notice filing, or financing statement recorded to attach,
perfect, or otherwise notice any lien or encumbrance that is extinguished or otherwise released
pursuant to this Order under section 363 of the Bankruptcy Code and any other related provision

of the Bankruptcy Code. This Order shall be effective as a determination that, except as
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otherwise provided for under the Purchase Agreement, at the Closing Date, all liens, claims,
encumbrances, and interests of any kind or nature whatsoever existing as to the Property prior to
the Closing Date have been unconditionally released, discharged, and terminated, and the
conveyances described herein have been effected, with such liens, claims, encumbrances, and
interests attaching to the proceeds of the Sale, and shall be binding upon and shall govern the
acts of all entities, including without limitation, all filing agents, filing officers, title agents, title
companies, recorders of mortgages, recorders of deeds, administrative agencies, governmental
departments, secretaries of state, federal, state, and local officials, and all other persons and
entities who may be required by operation of law, the duties of their office, or contract, to accept,
file, register, or otherwise record or release any documents or instruments, or who may be
required to insure any title or state of title in or to any of the Property. Each and every federal,
state, and local governmental agency or department is hereby authorized to accept any and all
documents and instruments necessary and appropriate to consummate the transactions
contemplated by the Purchase Agreement.

10. Subject to the terms and conditions of the Purchase Agreement, including,
without limitation, Section 8.2 thereof, it shall be the sole responsibility of the Debtors, not that
of the Purchaser, to satisfy the tax lien on the Property asserted by Maricopa County to the extent
such tax lien is validly perfected and secured and not otherwise exempt pursuant to section
1146(a) of the Bankruptcy Code.

11.  If any person or entity that has filed financing statements or other documents or
agreements evidencing liens, claims, encumbrances, and interests in all or any portion of the
Property shall not have delivered to the Debtors prior to the Closing Date, in proper form for

filing and executed by the appropriate parties, termination statements, instruments of satisfaction,

11
DB02:9043163.3 068301.1001



or releases of all liens, claims, encumbrances, and interests which the person or entity has or may
assert with respect to all or any portion of the Property, the Purchaser is hereby authorized to
execute and file such statements, releases, and other documents on behalf of such person or
entity or otherwise record a certified copy of this Order, which shall constitute conclusive
evidence of the release of all liens, claims, encumbrances, and interests against or in the
Property.

12 Upon this Order becoming final, all persons and entities are hereby forever
prohibited and enjoined from taking any actions that would adversely affect or interfere with the
ability of the Seller to sell and transfer the Property to the Purchaser in accordance with the terms
of the Purchase Agreement and this Order.

Additional Provisions

13.  The automatic stay provisions of section 362 of the Bankruptcy Code are vacated
and modified to the extent necessary to implement the terms of the Purchase Agreement. All
persons or entities that are presently, or on the Closing Date may be, in possession of a portion or
all of the Property are hereby directed to surrender possession of the Property to the Purchaser on
the Closing Date.

14.  The transactions contemplated by the Purchase Agreement are undertaken by the
Purchaser without collusion and in good faith, as that term is defined in section 363(m) of the
Bankruptcy Code, and accordingly, the reversal or modification on appeal of the authorization
provided herein to consummation the Sale shall not affect the validity of the sale to the
Purchaser, unless such authorization and consummation of such Sale are duly stayed pending

such appeal. The Purchaser is a good faith purchaser of the Property within the meaning of
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section 363(m) of the Bankruptey Code and, as such, is entitled to all of the protections afforded
by section 363(m) of the Bankruptcy Code.

15. The consideration provided by the Purchaser for the Property under the Purchase
Agreement is fair and reasonable and may not be avoided under section 363(n) of the
Bankruptcy Code. Each and every person or entity is hereby barred, estopped, and permanently
enjoined from commencing or continuing an actionr secking relief under section 363(n) of the
Bankruptey Code.,

16.  Other than with respect to the Plan, nothing contained in any plan of
reorganization or liquidation, or order of any type or kind entered in the Chapter 11 Cases, any
subsequent chapter 7 case into which any of the Chapter 11 Cases may be converted, or any
related proceeding subsequent to entry of this Order shall conflict with or derogate from the
provisions of the Purchase Agreement or the terms of this Order.

17.  The failure specifically to include any particular provision of the Purchase
Agreement in this Order shall not diminish or impair the effectiveness of such provision, it being
the intent of this Court that the Purchase Agreement be authorized and approved in their entirety.

18.  The Purchase Agreement and any relafed agreements, documents, or other
instruments may be modified, amended, or supplemented by the parties thereto, in a writing
signed by such parties, and in accordance with the terms thereof, without further order of the
Court, provided that such modification, amendment, or supplement does not have a material
adverse effect on the Seller's estate.

19, The Debtors are authorized to make and/or obtain such modifications,

amendments, or waivers of the Debtors' postpetition debtor in possession financing facility as the
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Debtors' deem appropriate in order to effectuate the Sale and the transactions contemplated by
the Purchase Agreement.

20.  Pursuant to Rules 6004(h) and 7062, to the extent applicable, the Court finds that
there is no reason for delay in the implementation of this Order and this Order shall be effective
immediately upon entry and the Sellers and the Purchaser are authorized to close the Sale
immediately upon entry of this Order.

21. This Court shall retain jurisdiction to, among other things, interpret, implement,
and enforce the terms and provisions of this Order and the Purchase Agreement, and all
amendments thereto, and any waivers and consents thereunder, and of each of the documents or
agreements executed in connection therewith in all respects, including, but not limited to (a)
retaining jurisdiction to resolve any disputes arising under or related to the Purchase Agreement
and (b) adjudicate all issues concerning any liens, claims, encumbrances, or interests alleged in
and to the Property.

22. The making or delivery of an instrument of transfer pursuant to the Sale, this
Order and the Purchase Agreement are being implemented and authorized under the confirmed
Plan and, pursuant to 1146(a) of the Bankruptcy Code, may not be taxed under any law imposing

a stamp tax or similar tax.

23. The provisions of this Order are non-severable and mutually dependent.
Dated: Wilmington, Delaware - , : J L
December 30, 2009 M
Kevin J. Car

Chie} United[States Bankruptcy 4
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EXHIBIT 1

Purchase Agreement
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REAL ESTATE PURCHASE AND SALE AGREEMENT

This Real Estate Purchase snd Sale Agreement, together with all ouxhibits and other
documents made @ part hereof (collectively, the “Agresment™), dated as of December )4 , 2009

(the “Effective Date™), is made by and between Building Materials Holding Corperation, a

Delaware corporation (the “Seller™), and MQME LL& . &[n]
{collectively, the “Buye:™). '

RECITALS

WHERREAS, Seller is the owner of wal property located at 7777 N. 706" Avenus, Glendale,
Atirona 85303, City of Glendale, County of Mardcope, State of Atizons, which consists of an
approximately Thicty-Mine Thonsand (39,000) square foot building and spproximately Ien and
Twenty-Three One-Timdredths (10:23) scres of fand end which is more particularly described in
Exhibit A attached hereto {the "Fropeity™)

WHEREAS, Buyer desires to purchase and Sefler desires to 3eil the Property on the taams
and conditions set forth hewein.

AGREEMENT

NOW, THEREFORE, fot and in considesation of the purchase price hereinafier set forth,
and the mutual covensnts and agreements of the paities, the partics covenant snd agree as follows:

1 Property to be Conveyed. Seller shall sell and Buyey shall purchase the Propetty
together with the Following: () all easements, rights-of-way and othe rights and bensfits

Tunning with ‘the Propetty, if any; which ace owried by Seller and which are aphuftenant to the ™

Propetty and (i} all buildings, structurcs, fxtures and other improvements located on the
Proparty

Z Purchase Price; Terms and Conditions, The {otal purcbase price [“Pumhuse
Pucc 7} for the Property shall be
o o Dollars and‘Nu.’!ﬂOths (S_Q Qoo o0, 2O b,

-21 Escrmv Moncy Deposit. Upon the execution of this Agieement by the
Buyes-and Sclicr, the Buyer will deposit camest money in the amount of One Hundred Thousand
Dollers and No/100ths ($108,000 00) to be held 1y an interest beaving account by First American
Title Company, 2425 Camelback Road, Suite 300, Phocnix, AZ 85015, Attention: Neil Moffent
{the “Closing Agent™). The Eutnest Money Dapocit shal] be non-refimdable, unless otherwiss
provided herein In the event the transaction proposed by this Agreement does close, the Eamest
Money Deposit will be applied to the Purchase Price

3 Co:wefance of Title Tite ta the I’mp:‘:rty shall be conveyed by a gpecial werranty
dezad (the "Deed™),
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4. Title Commitment; Title Policy. Scller shall cause to be delivered to Buyer or
Boyer's agent, & commitment for an owner's ALTA title insoyance policy (the “Title
Comraitment”) issued by First American Title Company {the “Title Compmy). On the Closing
Daze (defined below), or as soon ag practicsl after the Closing Date, Seller shall cause the Title
Cornpany o issue an owner's ALTA title insurence policy jesued in the amoant of the Purchase
Price, insuring titls to the Property in Buyer {the “Title Policy™).

5. Bankruptey Court Approvel The Closing of the transaction conteraplated by
the Agreement shal) be condisioned on Seller obtaining approvel from the Bankruptey Cowrt /n
ve. Building Muterials Holding Corporation, ¢! al , case no, 09-12074 and releted procesdings.

6. Setier Deliveries Within five {5) days of the Effective Date, Scller shall deliver to
Buye: or Buyer's Broker {defined below}), capies of any suveys, environmental reports, drawings
and plans canceming the Property in Seller’s possession

7. Disclaimer of Warranties and Covenants.

- ~ 71 EXCEPT AS OTHLORWISE SPECIFICALLY STATED IN 1HIS
CONTRACT, SELLER HEREBY SPECIFICALLY DISCLAIMS ANY WARRANTY,
GUARANTY OR REPRESENTAJIGN, ORAL OR WRITTEN, PAST, PRESENT OR
FUIURE, OF, AS TQ, OR CONCERNING (i) THE NATURE AND CONDITION OF THE
PROPER1Y; INCLUDING, WITHOUT LRMITATION, THE WATER, SOIL AND GEOLOGY,
AND THE SUITABILITY THEREOF AND OF IHE PROPERIY FOR ANY AND ALL
ACTIVITIES AND USES WHICH BUYER MAY ELECT TO CONDUCT THEREON, AND
THE EXISTENCE OF ANY ENVIRONMENTAL HAZARDS OR CONDITIONS THEREON
(INCLUDING THE PRESENCE ©OF ASBESTOS) OR COMPLIANCE WITH ALL

APPLICADLE LAWS, RULES OR REGULATIONS; (i} THE NATURE AND EXTENT OF - *~

ANY RIGHT-OF-WAY, LEASF, POSSESSION, LIEN, ENCUMBRANCE, LICENSE,
RESERVATION, CONDITION OR OTHERWISE; (i#) THE VALUE, COMPLIANCE WITH
THE PLANS AND SPECIFICATIONS, SIZE, LOCATION, AGE, USE, DESIGN, QUALITY,
DESCRIFTIONS, SUITABILITY, STRUCTURAL INTEGRITY, OPERATION, TITLE T0, OR
PHYSICAL OR FINANCIAL CONDITION OF THE IMPROVEMENTS OR ANY OTHER
PORTION OF THE PROPERTY, AND (iv) THE. COMPLIANCE OF THE PROPERTY OR 115§
OPERATION WITH -ANY LAWS, ORDINANCES OR REGULATIONS OF ANY
GOVERNMENT OR OTHER BODY. BUYER ACKNOWLEDGES THAT IT WILL INSPECT
THE PROPERTY AND BUYER WILL RELY SOLELY ON IT5S OWN INVESTIGATION OF
THE PROPERTY AND NOT ON ANY INFORMATION PROVIDED OR 10 BE PROVIDED
BY SELLER - BUYER FURIHER ACKNOWLEDGES THAT THE INFORMATION
PROVIDED AND TO BE PROVIDED WITH RESPECI JO THE PRCPERTY WAS
OBTATINED.TROM A VARIGTY OF SOURCES AND:SELLER (i) HAS NOT MADE ANY
INDEPENDENT TNVESTIGATION OR VERIFICATION OF SUCH INFORMATION; AND
@iy DOES NOT MAKE ANY REPRESENIATIONS AS TO THE ACCURACY OR
COMPLETENESS OF SUCH WFORMATION. BUYER EXPRESSLY ACKNOWLEDGES
THAT, IN CONSIDERATION OF THE AGREEMENTS OF SELLER HEREIN, EXCEPT AS
OTHERWISE SPECIFIED HEREIN, SELLER MAKES WNO WARRANTY OR
REPRESENTATION, EXPRESS OR IMPLIED, OR ARISING BY OPERATION OF LAW,
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INCLUDING, BUT NOT LIMITED TO, ANY WARRANIY OF CGNDITION,
HABITABILITY, MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, IN
RESPECT OF THE PROPERTY. BUYER ACKNOWLEDGES AND AGREES THAT THE
PROVISIONS OF THIS PARAGRAPH 7 WERE A MAIERIAL FACTOR IN THE
DETERMINATION OF THE PURCHSAE PRICE FOR THE PROPERTY.

72  Except ns otherwise specificaily stated in this Agreement, Buyer egrees
that Selter shall not be responsible or liable to Buyer for any conditions affecting the Property, as
Buyer is purchasing the Propessy AS-IS, WHERE-TS, and WITH ALL FAULTS. Buye: o1

snyons claiming, By, through o1 wnder Buyes, hercby fully releases Sclley, its officers, directors,
employces, represcntatives and agemts for any cost, loss, itability, damage, ¢xpense, demand, .

action or causc of action avising from or related to conditions aifecting the Property. Buyer
further acknowledges and agrees that this Apreement shall be given full force and offect
aceording to each of its expressed terms and provisions, including, but not [imited 1o, those
1elating to unkmown and suspected claims, damages and causes of action This covenanl
releasing Sefler shall be a covenant wunning with the Property and shall be binding upon Buyst

‘ 73  Smvival The foregoing provisions of this Asticle 8, including the
waivets and eleases by Buyer, shall survive the Closing and the recordution of the Deed, and
shall not be deemed merged into the Deed o other documents and insuments delivered at
Ciosing :

8 Closing.

81  Time for Closing. The closing of the transaction herein contemplated (the
“Closing"} shall take place on or before December 28, 2009 (the “Closing Datc™) at the otfices of

the Closing Agent. On o1 before the Closing Date, Buyer and Setler shail deposit in esciow with -

Closing Agent all instrurnents, document and monies necessaty to complefe the transaction herein
contemplated in dccordance with this Agresment As of the Clesing Date, all appropiiate
documents shall be recorded and the sale procoeds shall be disbwised to Seller. The Buyer and
Selles may extend the Closing Date by & wiitien agreement

82 Prorations; Closting Costs. All real estate taxes and assessments (if any)
atcributable to the Property will be prorated at Closing  Soller will pay ali such taxes atuributable
to eny peried prior to the Closing Date. Buyer will pay () ane-half of Closing Agent's closing
fee; {i1) the costs of any endorsements to the Title Policy; (ilf) the cost of recording the Deed
(including the state documentary fee); (iv)all costs jocutred by Buye in connection with
Buyer's investigations of the Propesty; and (v) Buyer's attomeys' fees. Seller will pay (1) one-
haff of Closing Agent's closing fee; (ii) Title Company’s premium for the Titke Policy, excluding
the costs of any endorsements thereto; and (jil) Seller’s atomeys” fees

83 VPossession. Buyer shall be entitled to possession of the Property as of the
Closing Date- o
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84 Cloging Deliveries of Sellar. On or before the Closing Date, Seller shalt
have execited, or caused fo be execured, and delivered to the Closing Agent the following
docaments, if required by this transaction, in a form reasonably acceptable to Buyer and Selier:

(2)  the Deed;

®) en affidavit of Seller thm evidences it [s exempt from the
withholding requirements of Section 1445 of the Intesnal Revenae Code of 1986, as amended; and

{=) any instruments, meconds or comespondence called for hereunder
which have not previously been delivered. <o -

85  Closing Deliveries of Buyer. On or bofore the Closing Dato, Buyer shall
have executed, or caused to be executed, and delivered to the Closing Agent the following
documents, if requived by this transaction, in a form reasonably acceptable to Buyer and Seller:

{@)  the balance of the Purchase Price, as adjusted for pro 1atas and costy
as provided bersin; and,

(b) any instuments, records pr correspondesce called for hereunder
which have not previously been delivered

86 Removal of Seller’s Peysonal Property Seller shall have thirty (30) days
from the Closing Date to remove Seller’s boxes and other personal propetty from the Property and
Buyer hereby ngrees to provide Seliec access to remove such items

9.  Remedies. -

9.1  Sellor’s Default. [n the event that Seller fails to perform any of the
matesial covennnts o1 agreements contained herein which are to be performed by Beller, which
foilure s not cured within ron (10) days after Buyer’s written notice, Buyer may, at iis option,
{I) terminate this Agresment by giving written notice of termination to Seller whercupon Closing
Agent will 1etum the Farnest Money Deposit to Buyer, and Buyer and Selter will be relicved of
any furlher obligalions or lisbilities hereunder; or (ii)seck specific performance of this

Agreement.

92 Buyer's Default. In the event that Buyer fails to perform amy of the
meterial covenanis o) agieements comained herein which are to be performed by Buyes, which
failure is not cured within ten (10) days after Seller’s witten notice, Scller may tetminste this
Agresment by giving weitten notice of terrnination to Buyer whereupon Closing Agent will pay
the Burnest Money Deposit to Selier and Seller may pursue all other remedies evailable to Seller
under California law.

93  Buyer and Sellor horeby waive a tight to a jury trisl for any claims arising out
of this Agreement
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10.  Attorneys Fees [f e suit, action, or other procesding arising owt of or related to
this Agreement is institutzd by any party to this Agresment, the prevailing paity shall be entitled
to recover s reasonable anommeys® fees, expert witness fees, and costs (2) incwted in any
settiement negotiations, (b} incuired in proparing for, prosseuting, oF defending any suit, astion,
or other proceading, and () incurred in preparing for, prosccuting or defending any sppeal of
any suil, action, or othe: proceeding  This section shall survive Closing and shall survive and
remain enforceable notwithetanding any rescission of this Agreement o1 any determination by a
gowt of competent jurisdiction that all o1 any poition of the remainder of this Agreemen is void,
illegel, or against public policy. ’

11.  Notices. Any notice from Scller to Buyer, or fiom Buyer lo Seller, except where
piherwise specifically pravided, shall be deemed served effective: () upon delivery, if personally
delivered, (i) upon delivery 1o Federal Express on other similar cowrier service, matked for next
day delivery, addiessed ss 5ot forth below, {iii) upon reccipt if sent by registered or ceriified mail,
1etun receipt requested, nddressed as set forth below, o (i) upon being sent by facsimile
transmission, provided 2n original is matled the same day by registored oF catified madl, retum
receipt requested, addressed as set forth below  The noties addresses of the paities ae:

If o Buyers Thv i A1

5133 E_Cotle el Mokt
Phx Az g5D 18

And: 2 {Le
2 Th
Phy , A F50277
With a copy 107
If to Seler: Paul Steeet
Senior Vice President, Chief Administrative
Dfficer, Genetal Counsel and
Corporate Secrciary
Building Materinis Holding Corpoiation
720 Park Boulevard, Suite 200
P.C. Box 700006
Boise, ID 83707
And:

12 Counterpurts This Agreement muy be executed in counterparts, each of which
shall b deemed en otiginal and all of which shall constitute a single instrument, and shall be
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effective upon execution of one or more of such counterparts by sach of the parties hereto
Siguature pages may be detached frem individual counterperts and attached to a single or
muitiple original(s) in order to form a single or multiple origingl(s) of this Agrecment.

13. Risk of Loss. Seller shall bear e jisk of loss, condemnation, damage or
destruction on or before the Closing Date  In the event of eny loss or demage to ll or any part of
the Property, the, Buyer shall have the right to (i) terminzte this Agreement, in which event the
Eamest Money Deposit shall be refimded to the Buyer and sach party shall be fully released and
discharged from any further obligations under this Agreement, or (i) close the purchase of the
Propenty and elect to receive all instranee procesds peid o paysble by 1eason of dhe Joss or
demage, or any proceeds recejved from any governmental entity in the case of 4 condemnation.

4.  Genmeral. This is the entire ngreement of Buyer and Seller with respect to the
malters covered hereby and supersedes all prior agreements between them, written o orat  This
Apteement may be modified only in writing, signed by Buyer and Sefler. Any waivers hereunder
must be in wiiting  No waiver of any right or temedy in tho event of default hereunder shall
constitute a waiver of such right o1 remedy in the event of eny subsequent default. This Agreement
shall be govemned by the laws of the state of California  This Agreement is for the benefit only of
the parties hertto and shall Inure to the benefit of and bind the helrs, personal representatives,
suecessors and assigns of the parties hereto B any provision of this Agreement, or the application
thereol to any person, place or circumstance, shall be held by a caurt of competent juisdiction to
be invalid, imenforceable or void, the remainder of this Agreement and such provistons as epplied
to othéy persons, places and circurnstances shall remain in full force and ffect

15, Time. Time is of the essence in this Agreemant

16.  Time Calulation, Weekends and Holidays. In computing any period of time set
forth In this Agreement, the day of the sct, event, ot notice after which the designated period of
time begins 10 tin is not to be included.  The fast day of the period so computed is to be included
unless the last day shall fall on 2 Saturday, Sunday or fedetal, stalc o1 local holiday, in which
case, such act, eveat or notlce shall be deemed timely it performed or given on the next
succesding day that §s not a Saturday, Sunday o1 federal, state or Jocal holiday

17. Exhibit. Exhibit A is attzched hereto and iﬁcorpmtcd herzin as if fufly set forth

18.  Liguidated Damages. SELLER AND BUYER AGREE IHAT IF THIS
AGREEMENT I3 NOT CONSUMMATED BECAUSE OF BUYER'S DEFAULT, TT WOULD
BE EXTREMELY DIFFICULT AND IMPRACTICAL TO ASCERTAIN THE EXTENT OF
THE DETRIMENT 10O SELLER THE PARITIES HAVE DETERMINED AND AGREED
THAI TIIE ACTUAL AMOUNT OF DAMAGES THAT WOULD BE SUFFERED BY
SELLER AS A RESULT OF ANY SUCH DEFAULT IS DIFFICULT OR BIMPRACTICAL TO
DETERMINE AS OF THE DAIE OF THIS AGREEMENT AND THAY THE DEPOSIT AND
ANY ESCROW INTEREST IS A REASONABLE ESTIMATE OF THE AMOUNT OF SUCH
DAMAGES FOR THESE REASONS, THE PARTIES AGREE THAT [F THIS PURCHASE
AND:. SALE OF REAL FROPERTY 18 NOI CONSUMMAIED BECAUSE OF BUYER'S
DEFAULT, SELLER SHALL RECEIVE AND IF FREVIGUSLY RELEASED TO SELLER,
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SELLER SHALL RETAIN ANY DEPOSIT AND ANY ESCROW INTEREST

Selter Buyer _m__

19 Brolerapge Commissions, The Paties ackmowledge that the Buyet is reprosented
by Eeve el __ and the Selleris
tepresented by Marcus Muirhead and Kim Soule of Calliers Imuernations) Buyer’s Broker and
Seller's Broker shell split the Brokerage Fee equally At closs ot escrow, subject (o approval of
such brokerage fees from the Banksupicy Coust as described jn Section 9 above, a brokerags fet
equal to Six pereent (5%) of the total purchase price shall be paid out of escrow, with Three
percent {3 0%) paid to the Buyer's Broker and Three percont {3 0%%) pald 1o the Seller’s Broker
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EXECUTED by the parties as set Torth below 1o be effective as of the first date above
writter:

BUYER: SELLER: Building Materials Holding

M Corporation, a Delaware corporation
- By: _{/_"—%7\——

Mame: gy .

' o N I

/%//Wfﬁ’

REAL ESTATE PURCHASE AMD SALE AGREEMENT - 8

4 g

-

PR

Bl

1 mwr cenm—




. bttt -—— —_— e ey —— o e
p—r -e bar +
e
-t vt ———— o ra— I et

EXHIBIT A
Legal Deseription

REAL ESTATE PURCHASE AND SALE AGREEMENT - 9




FIRST AMENDMENT
TO REAL ESTATE PURCHASE AND SALE AGREEMENT

THIS FIRST AMENDMENT TO REAL ESTATE PURCHASE AND SALE
AGREEMENT (“First Amendment™) is made this day of December, 2002, between
Building Materials Holding Corporation, a Delaware corporation (the “Seller”) and
RBS Investments, LLC, an Arizona limited lisbility company {the “Buyer”);

WHEREAS, Seller and Purchaser are parties to that certain Real Estate Purchase and Sale
Agreement dated December 14, 2009 (hereinafier referred to 2s “Agreement™y; and

WHEREAS, Seller and Buyer desire to amend ceitain sections of the Agreement;

NOW, THEREFORE, in consideration of the mutnal covenents and promises exchanged
herein and other good and valugble consideration, the adequacy of which Is hersby
acknowledged, Seller and Buyer hersby agree to the following:

1

‘Company, 2425 Camelback Road, Suile 300, Phoenix, Arizona 85016, . . o e
Attention: Neal Moffett (the “Closing Agent™), The Earnest Money Deposit shall

Scction 2 1 of the Agreement shall be deleted and replaced in its ehtirety with the
following:

“31 Escrow Money Deposit Upon the execution of this Agrecment by the
Buyer and Seller, the Buyer will deposit eammest moncy in the amount of One
Hundred Thousand Dollars and No/100ths ($100,000.00) (the “Earmest Money
Deposit") to be held in an interest bearing account by First American Title

e non-refundable, nnless otherwise provided herein In the Event Sellcr is
unabie to delives title to the Property to Buyer and tho Title Paolicy referred to in
Section 4, below, or the Bankruptcy Court does ot approve the transaction as
contemplated in Sectioe 5 below, the Eamest Money Deposit shall be refunded to
Buyer and this Agreement shall be cancelled. At Closing, the Earnest Money
Deposit shall be applied to the Purchase Pt ice.”

Scction 19 of the Agreement shall be deleted and replaced in ils entirety with the
following:

19, Brokerage Commissions, The Perties acknowledge that the Buyer is
represented by Eric Bell of Colliers International, and the Seller is represented by
Marcus Muirthead and Kim Soule of Colliers International. At close of gscrow,
subject to approval of such brokerage fees from the Bankruptcy Court as described
in Section 9 sbove, a brokerage fee equal to Six pereent (6%) of the total purchase
price shall be paid out of escrow, with Two and Five-Tenths percent (2.5%) of such
brokerage fee paid to the Buyer's Broker and Three and Five-Tentbs percent (3.5%)
of such brokerage fee paid to the Seller’s Broker.”
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Defined Terms. Any capitalized terms not expressty defined in this Amendment shall
have the meaning ascribed to them in the Agreement,

Binding Effect. The Agrecment, as amended by this Amendment, shall continue in full
force and effect subject to the terms and conditions of this Amendment. This Amendment shall
bind and inure to the benefit of the Seller and Buyer and their respective successors and
permitied zssigns. In the event of any conflict between the tenns, covenants and conditions of

the Agreement and this Amendment, the terms, covenants and conditions of this Amendment
shall control.

IN WITNESS WHEREOF, the parties hereto have executed this First Amendment as of
the day and year first written above,

SELLER: BUYER:
Building Materials Holding Corporation, RBS Investments, LLC,
a Delaware corporation an Arizona limited liability corapany

By: f.-—«——'———* gﬂgf"‘""

o A

Iis: b/flfo /,/fﬂfé’/‘/ﬁf""‘ Tts: ﬂ'l di@;._[gfv’
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SECOND AMENDMENT
TO REAL ESTATE PURCHASE AND SALE AGREEMENT

THIS SECOND AMENDMENT TO REALEST%ZE PURCHASE AND SALE
AGREEMENT (“Second Amendment™) is made this _[{,%__day of December, 2009, between
Building Materials Holding Corporation, a Delaware corporation (the “Seller”) and
RBS Investments, LLC, an Arizona limited liability company (the “Buyer”);

WHEREAS, Seller and Purchaser are parties to that certain Real Estate Purchase and Sale
Agreement dated December 14, 2009 and that certain First Amendment to Real Estate Purchase
and Sale Agresment dated December 15, 2009 (hereinafter collectively referred to as
“Agreement”); and

WHEREAS, Seller and Buyer desire to amend certain sections of the Agreement;

NOW, THEREFORE, in consideration of the mufual covenants: and promi'sr:}srexchanged
hercin and other good and valuable consideration, the adequacy of which is hereby
acknowledged, Seller and Buyer hereby agree to the following:

L. The first sentence of Section 8.1 of the Agréement shall be deleted and replaced.
in its entirety with the following:

“The closing of the transaction herein contemplated (the “Closing”) shall take
Closing Agent.”

Defined Terms. Any capitalized terms not expressly defined in this Amendrient shall
have the mearning ascribed to them in the Agreement.

Binding Effect. The Agreement, as amended by the First Amendment, shall continue in
full force and effect subject to the terms and conditions of this Second Amendment. This Second
[ Amendment shall bind and inure to the benefit of the Seller and Buyer and their respective
‘ successors and permitted assigns. Im the event of any conflict between the terms, covenants and
conditions of the Agreement, as amended by the First Amendment, and this Second Amendment;
L the terms, covenants and conditions of this Second Amendment shall control.

(signatures follow on next page)
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IN WITNESS WHEREOF, the parties hereto have executed this Second Amendment as
of the day and year first written above.

SELLER: BUYER:
Building Materials Holding Corporation, RBS Inve'stments,‘LI.{Cr_,_
a Delaware corporation an Arizona limited Hability company

By:

o z’% £ /m%ﬁ’//p o -
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