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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

BUILDING MATERIALS HOLDING
CORPORATION, et al.,

Debtors.

Chapter 11

Case No.: 09-12074 (KJC)

Jointly Administered

Hearing Date: February 22, 2010 at 1:00 p.m. (ET)
Objection Deadline: February 12, 2010 at 4:00 p.m. (ET)

MOTION OF PULTE HOME CORPORATION FOR RELIEF FROM
THE AUTOMATIC STAY PURSUANT TO 11 U.S.C. ' 362(d)

Pulte Home Corporation (AMovant@) hereby files this Motion for Relief from the

Automatic Stay (the AMotion@) pursuant to 11 U.S.C. ' 362(d), seeking an order from this Court

modifying the automatic stay to allow Movant to conclude state court proceedings involving

HNR Framing Systems, Inc. (the ADebtor@) and to collect on any judgment or award against

Debtor from the proceeds of the applicable insurance policies. In support of the Motion, Movant

respectfully states as follows:

I. JURISDICTION AND VENUE

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. ' 1334(b). This

matter is a core proceeding pursuant to 28 U.S.C. ' 157(b)(2)(G). Venue in this District is

proper pursuant to 28 U.S.C. ' 1409(a).

II. BACKGROUND

2. Movant is in the business of developing and building residential properties.

Movant contracts with subcontractors such as Debtor to perform work and/or provide materials

in the construction of the homes.

3. Movant and Debtor entered into a Contractor Master Agreement on or about
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August 7, 2003, whereby Debtor agreed to perform rough carpentry framing work and to furnish

materials to Movant in connection with the construction of homes on behalf of Movant. A true

and correct copy of the Contractor Master Agreement is attached hereto as Exhibit A. In separate

Contractor Project Agreements, entered into on or about September 18, 2003, and March 1,

2004, Debtor agreed to perform work and provide materials, in compliance with detailed

specifications, for Movant=s St. Austell and St. Croix communities, respectively. True and

correct copies of both Contractor Project Agreements are attached hereto as Exhibit B and

Exhibit C, respectively.

4. The Contractor Master Agreement included indemnity provisions by Debtor in

favor of Movant. (See Ex. A, & 26.)

5. The Contractor Master Agreement also included insurance provisions, requiring

Debtor to carry and maintain certain specified insurance coverages, including commercial general

liability coverage. (See Ex. A, & 24.)

6. Debtor is a named insured under a commercial general liability policy of

insurance issued by Lloyds of London (the AUnderwriters@), Policy No. A4/7504/117, effective

January 23, 2004 to July 23, 2005 (the APolicy@). The Policy contains liability limits of

$1,000,000 Per Occurrence, $1,000,000 Products/Completed Operations Aggregate, and

$2,000,000 General Aggregate. Movant is a named additional insured on the Policy. A true and

correct copy of the Policy certificate, in reference to both the St. Croix and St. Austell

communities, is attached hereto as Exhibit D.

7. On June 16, 2009 (the APetition Date@), Debtor commenced this bankruptcy case

by filing a voluntary petition for relief under chapter 11 of title 11 of the United States Code (the
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“Bankruptcy Code@).

8. On August 18, 2009, a group of plaintiff homeowners filed a Complaint (the

AComplaint@) against Movant in the Superior Court of California, County of Riverside, styled,

Aquino, Juan & Paola, et al. v. Pulte Home Corporation, RIC 534230 (the AState Court Action@),

alleging construction defects at single family dwellings purchased from Movant in the St. Croix,

St. Austell and St. Austell II communities located in Perris, California. The alleged defects

include deficiencies in the work performed by Debtor. A true and correct copy of the Complaint

is attached hereto as Exhibit E.

9. On October 23, 2009, Movant filed a Cross-Complaint (the ACross-Complaint@) in

the State Court Action against Debtor, among others, based upon the alleged construction defects

caused by Debtor during its performance of work and/or providing of materials that were

incorporated into the development, construction and/or sale of the subject homes. A true and

correct copy of the Cross-Complaint is attached hereto as Exhibit F.

10. Movant seeks recovery from Debtor for indemnification and payment of the total

amount of any judgment rendered against Movant based upon the Complaint, together with

Movant=s attorneys= fees, expenses and costs of suit incurred in defending the litigation.

Additionally, Movant seeks recovery for any and all attorneys= fees, experts= fees, costs and

discovery expenses incurred by Movant in its defense of the litigation and in its pursuit of the

Cross-Complaint.

III. RELIEF REQUESTED

10. Movant seeks relief from the automatic stay pursuant to 11 U.S.C. ' 362(d) Afor

cause@ in order to proceed with the State Court Action to liquidate and/or settle its claims against
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Debtor.

11. Movant seeks relief from the automatic stay at this time only to reduce its claims

to settlement and/or judgment and to proceed to enforce the judgment against any applicable

insurance coverage.

IV. GROUNDS FOR RELIEF

12. Section 362 of the Bankruptcy Code provides the authority for granting relief

from the automatic stay in this case. The automatic stay set forth in Section 362(a) of the

Bankruptcy Code is Anot meant to be indefinite or absolute,@ and this Court has the power to

grant relief from the automatic stay under appropriate circumstances. In re Rexene Prods. Co.,

141 B.R. 574, 576 (Bankr. D. Del. 1992).

13. Section 362(d)(1) provides in relevant part that a bankruptcy court, on request of a

party in interest and after notice and a hearing, Ashall grant relief from the stay provided under

subsection (a) of this section, such as by terminating, annulling, modifying, or conditioning such

stay B for cause . . . .@ 11 U.S.C. ' 362(d)(1) (emphasis added). The term Acause,@ however, is

not defined in the Bankruptcy Code; rather, the existence of Acause@ must be determined on a

case-by-case basis. In re Rexene, 141 B.R. at 576. This Court has held that a single factor, such

as Aa desire to permit an action to proceed in another tribunal,@ may establish sufficient cause for

relief. Id. (internal quotations omitted).

14. This Court has traditionally employed a three-part balancing test in deciding

whether sufficient cause exists to lift an automatic stay to allow parties to litigate their dispute in

a non-bankruptcy forum, which considers: (1) whether any great prejudice to either the

bankruptcy estate or debtor will result from allowing the civil suit to continue; (2) whether the
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hardship to the movant by maintenance of the stay considerably outweighs the hardship to the

debtor; and (3) whether it is probably that movant will prevail on the underlying merits. Id.; see

also Amer. Airlines, Inc. v. Continental Airlines, Inc., 152 B.R. 420, 424 (D. Del. 1993).

15. The foregoing balancing test weighs significantly in Movant=s favor. First, neither

the bankruptcy estate nor the Debtor will suffer prejudice as a result of Movant pursuing its

claims in the State Court Action. Upon information and belief, Debtors maintained insurance

coverage prior to the Petition Date which would be available to satisfy any judgment and/or

settlement in the State Court Action for which Debtors are deemed liable.

16. Second, hardship to Movant by maintenance of the stay considerably outweighs

any possible hardship to Debtor if the stay is lifted. Debtor will suffer no prejudice should the

Motion be granted because Movant seeks only to enforce any award in the State Court Action

against the Policy maintained by Debtor. On the other hand, Movant will be denied payment of

its defense costs and the benefits of the indemnity provisions of the Contractor Master

Agreement if it is unable to proceed with the State Court Action. Furthermore, Movant would

incur a significant financial burden if it were forced to litigate its unliquidated claims in

Delaware. Movant, its attorneys, the witnesses, and the relevant evidence are all located in

California. Movant will further be prejudiced by the continued delay resulting from the

bankruptcy stay due to, for example, memories of events becoming less clear and witnesses

moving to unknown locations. As this Court has suggested, A[i]t will often be more appropriate

to permit proceedings to continue in their place of origin.@ In re Rexene, 141 B.R. at 576.

17. Finally, it is likely that Movant will prevail on the merits in the State Court

Action. As stated above, the defects alleged in the State Court Action include deficiencies in the
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work performed by Debtor on the subject properties. Moreover, Movant=s entitlement to defense

costs from Debtor pursuant to the indemnity provisions of the Contractor Master Agreement are

clear. According to this Court, the showing of a creditor=s likelihood of prevailing need only be

Avery slight.@ Id. at 578. That standard is more than met here.

18. Based on the foregoing facts, there is cause to lift the stay and grant the relief

requested by Movant.

V. NOTICE

19. Copies of this motion and notice hereof has been served upon (i) counsel for

Debtor, (ii) counsel for the United States Trustee, (iii) counsel for the creditors= committee, and

(iv) all persons expected to make an appearance in the State Court Action. Movant submits that,

pursuant to Local Rule 4001-1(a), no other or further notice need be provided.

WHEREFORE, for all of the above reasons, Movant respectfully requests that this Court

enter an Order substantially in the form attached hereto (1) granting relief from the automatic

stay pursuant to 11 U.S.C. ' 362(d), permitting Movant to prosecute and/or settle the State Court

Action and to liquidate its claims in that action against Debtor; (2) granting Movant the right to

enforce any judgment obtained in the State Court Action against any applicable insurance

coverage; and (3) granting such other relief as this Court deems just and proper.

Dated: January 11, 2010 BIFFERATO GENTILOTTI LLC
Wilmington, Delaware

/s/ Garvan F. McDaniel
Garvan F. McDaniel, Esq. (Del. I.D. 4167)
800 N. King Street, Plaza Level
Wilmington, DE 19801
Telephone: (302) 429-1900
Facsimile: (302) 429-8600
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-and-

Robert A. Bellagamba, Esq. (Cal. Bar # 56537)
Clapp, Moroney, Bellagamba, Vucinich,
Beeman & Scheley
A Professional Corporation
6130 Stoneridge Mall Road, Suite 275
Pleasanton, CA 94588
Telephone: (925) 734-0990
Facsimile: (925) 734-0888

Attorneys for Movants
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

BUILDING MATERIALS HOLDING
CORPORATION, et al.,

Debtors.

Chapter 11

Case No.: 09-12074 (KJC)

Jointly Administered

Hearing Date: February 22, 2010 at 1:00 p.m. (ET)
Objection Deadline: February 12, 2010 at 4:00 p.m. (ET)

NOTICE OF MOTION OF PULTE HOME CORPORATION FOR RELIEF
FROM THE AUTOMATIC STAY PURSUANT TO 11 U.S.C. ' 362(d)

TO:

Sean M. Beach, Esq.
Donald J. Bowman, Esq.
Young, Conaway, Stargatt & Taylor LLP
The Brandywine Building
1000 West Street, 17th Floor
Wilmington, DE 19801
(Attorneys for Debtor)

Michael A. Rosenthal, Esq.
Gibson, Dunn & Crutcher LLP
200 Park Avenue
New York, NY 10166-0193
(Attorneys for Debtor)

United States Trustee
844 King Street, Room 2207
Lockbox #35
Wilmington, DE 19899

and to parties of Bradford J. Sandler, Esq.
Benesh, Friedlander, Coplan & Aranoff LLP
222 Delaware Avenue, Suite 801
Wilmington, DE 19801
(Attorneys for Official Committee of
Unsecured Creditors)

Christopher J. Giaimo, Jr., Esq.
Arent Fox, LLP
1050 Connecticut Avenue, NW
Washington, D.C. 20036-5339
(Attorneys for Official Committee of
Unsecured Creditors)

AND TO PARTIES IN THE UNDERLYING
STATE COURT ACTION, AS INDICATED
IN CERTIFICATE OF SERVICE
ATTACHED HERETO

The Movant has filed the attached Motion for Relief from Automatic Stay, which seeks
the following:

Relief from the automatic stay to permit Pulte Home Corporation to proceed with a state
court action currently pending in the Superior Court of California, County of Riverside to enforce
a Contractor Master Agreement signed by the debtor, HNR Framing Systems, Inc. (ADebtor@),
and to collect on any judgment or claim, contractual or otherwise, obtained against Debtor in
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such action from proceeds of any applicable insurance coverage.

A HEARING ON THE MOTION WILL BE HELD On February 22, 2010 at 1:00 p.m.
(prevailing Eastern time) before The Honorable Kevin J. Carey, Chief Judge at the United
States Bankruptcy Court, 824 Market Street, 5th Floor, Courtroom #5, Wilmington, Delaware
19801

You are required to file a response (and the supporting documentation required by Local
Rule 4001-1(d)) to the attached Motion no later than February 12, 2010 at 4:00 p.m.
(prevailing Eastern time).

At the same time, you must serve a copy of the response upon Movant=s attorney:

Garvan F. McDaniel, Esq.
Bifferato Gentilotti LLC
800 N. King Street, Plaza Level
Wilmington, DE 19801
Telephone: (302) 429-1900
Facsimile: (302) 429-8600

Robert A. Bellagamba, Esq.
Clapp, Moroney, Bellagamba, Vucinich,
Beeman & Scheley
A Professional Corporation
6130 Stoneridge Mall Road, Suite 275
Pleasanton, CA 94588
Telephone: (925) 734-0990
Facsimile: (925) 734-0888

IF NO OBJECTION OR OTHER RESPONSE TO THE MOTION IS TIMELY
FILED IN ACCORDANCE WITH THE PROCEDURES SET FORTH ABOVE, THE
BANKRUPTCY COURT MAY ENTER AN ORDER GRANTING THE RELIEF
SOUGHT IN THE MOTION WITHOUT FURTHER NOTICE OR HEARING.

Dated: January 11, 2010 BIFFERATO GENTILOTTI LLC
Wilmington, Delaware

/s/ Garvan F. McDaniel
Garvan F. McDaniel, Esq. (Del. I.D. 4167)
800 N. King Street, Plaza Level
Wilmington, DE 19801
Telephone: (302) 429-1900
Facsimile: (302) 429-8600

-and-
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Robert A. Bellagamba, Esq. (Cal. Bar # 56537)
Clapp, Moroney, Bellagamba, Vucinich,
Beeman & Scheley
A Professional Corporation
6130 Stoneridge Mall Road, Suite 275
Pleasanton, CA 94588
Telephone: (925) 734-0990
Facsimile: (925) 734-0888

Attorneys for Movants
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

BUILDING MATERIALS HOLDING
CORPORATION, et al.,

Debtors.

Chapter 11

Case No.: 09-12074 (KJC)

Jointly Administered

Re: Docket No. _______________

ORDER GRANTING MOTION
FOR RELIEF FROM THE AUTOMATIC STAY

Upon consideration of the Motion for an Order for Relief from the Automatic Stay

(AMotion@) to allow Pulte Home Corporation (APulte@) to prosecute the underlying state court

action against the debtor, HNR Framing Systems, Inc. (ADebtor@), and any responses thereto, and

after opportunity for a hearing and due and sufficient cause appearing therefore,

It is hereby ORDERED and DECREED this ______ day of _____________, 2010, that:

1. The Motion is GRANTED.

2. Relief from the automatic stay is hereby GRANTED pursuant to ' 362(d) of the

Bankruptcy Code to permit Pulte to proceed with prosecution of its Cross-Complaint against

Debtor;

3. Pulte is hereby allowed to assert its claims against the liability insurance policies

of Debtor;

4. In the event Pulte obtains a judgment against Debtor or otherwise resolves the

state court action, Pulte may receive Debtor=s insurance policy proceeds without any further
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approval by this Court; and

5. This Order shall be effective immediately.

Dated: __________________ ___________________________________
Honorable Kevin J. Carey, Chief Judge
United States Bankruptcy Court
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CERTIFICATE OF SERVICE

The undersigned certifies that on January 11, 2010, he caused true and correct copies of

the foregoing Motion of Pulte Home Corporation for Relief from Automatic Stay to be served

upon the following parties via first class U.S. Mail:

Sean M. Beach, Esq.
Donald J. Bowman, Esq.
Young, Conaway, Stargatt & Taylor LLP
The Brandywine Building
1000 West Street, 17th Floor
Wilmington, DE 19801
(Attorneys for Debtor)

Michael A. Rosenthal, Esq.
Gibson, Dunn & Crutcher LLP
200 Park Avenue
New York, NY 10166-0193
(Attorneys for Debtor)

Bradford J. Sandler, Esq.
Benesh, Friedlander, Coplan & Aranoff LLP
222 Delaware Avenue, Suite 801
Wilmington, DE 19801
(Attorneys for Official Committee of
Unsecured Creditors)

Christopher J. Giaimo, Jr., Esq.
Arent Fox, LLP
1050 Connecticut Avenue, NW
Washington, D.C. 20036-5339
(Attorneys for Official Committee of
Unsecured Creditors)

United States Trustee
844 King Street, Room 2207
Lockbox #35
Wilmington, DE 19899

SEE ATTACHED CONTINUED SERVICE
LIST

/s/ Garvan F. McDaniel
Garvan F. McDaniel (Del. I.D. 4167)
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Proof of Service list
Aquino, Juan & Paola, et al v. Pulte Home Corporation, et al

Riverside County Superior Court Case No. RIC 534230
Date: January 11, 2010

Our File No.: 9505\03670
Our Client: Pulte Home Corporation

Atty for Plaintiffs Juan & Paola Aquino,
et al
Fred M. Adelman, Esq.
Suzanne N. Patron, Esq.
Milstein, Adelman & Kreger
2800 Donald Douglas Loop N
Santa Monica, CA 90405

Atty for Campbell Concrete of California,
Inc.
Larry D. Letofsky, Esq.
Letofsky& McClain
3655 Nobel Drive, Suite 400
San Diego, CA 92122
lletofsky@letofskymcclain.com

Atty for Crowther Prentiss Corporation/
RII Painting, Inc./ RII Plastering, Inc.
dba Quality Plastering Co.
Bret W. Eubank, Esq.
Stutz, Artiano, Shinoff & Holtz
41593 Winchester Road, Suite 118
Temecula, CA 92590

Atty for Fenceworks, Inc. dba Golden
State Fence Company
Craig J. Silver, Esq.
Pamela A. Brown, Esq.
Law Office of Craig J. Silver
20201 SW Birch Street, #200
Newport Beach, CA 92660

(Courtesy copy, pending appearance, atty
for Leonard's Carpet Service, Inc.)
Lawrence M. Burek, Esq.
Law Office of Lawrence M. Burek
550 North Parkcenter Drive, Suite 204
Santa Ana, CA 92705

Atty for Masco Contractor Services of
California, Inc. fka Schmid Insulation
Contractors, Inc. dba Paragon Schmid
Building Products/ Peterson Brothers
Construction, Inc./ Milgard
Manufacturing, Inc.
Wallace W. Hammons, Esq.
Shannon M. Deaver, Esq.
Hammons & Baldino, LLP
2601 Airport Drive, Suite 105
Torrance, CA 90505

(Courtesy copy, pending appearance, atty
for Milgard Manufacturing, Inc.)
Zaida A. McGhee, Esq.
Michael Thomas, Esq.
Law Offices of Zaida A. McGhee
19800 MacArthur Blvd., Suite 300
Irvine, CA 92612

Atty for Pacific Shores Masonry, Inc.
Keith N. Lamarra, Esq.
Law Offices of Kevin Pegan
One MacArthur Place, Suite 310
Santa Ana, CA 92707
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Atty for Walters Wholesale Electric Co.
Jerid R. Maybaum, Esq.
Jacks & Maybaum, LLP
811 Wilshire Blvd., Suite 975
Los Angeles, CA 90017

Discovery Referee
Al Clarke, Esq.
Law Office of Al Clarke
One Harbor Centre
1322 Scott Street, Suite 202
San Diego, CA 92106

Settlement Referee
Gerald "Jerry" A. Kurland, Esq.
JAMS
1601 Cloverfield Blvd.
Suite 370-South
Santa Monica, CA 90404


