IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
IN RE: CHAPTER 11

BUILDING MATERIALS HOLDING
CORPORATION, et al.,}

CASE NO. 09-12074(KJC)

wn W W L W

Related Doc No. DI 1432

RESPONSE FILED BY POST UPTOWN, L.L.C,,ET AL., TO DEBTORS’
FIFTEENTH OMNIBUS (SUBSTANTIVE) OBJECTION TO CLAIMS
PURSUANT TO SECTION 502(b) OF THE BANKRUPTCY CODE,
BANKRUPTCY RULES 3003 AND 3007 AND LOCAL RULE 3007-1

Comes now, Post Uptown, L.L.C., Post Apartment Homes, L.P., Post GP Holdings, Inc.
and Post Midtown Square, L.P. (collectively “Post”), and hereby files their Response to Debtors’
Fifteenth Omnibus (Substantive) Objection to Claims Pursuant to Section 502(b) of the
Bankruptcy Code, Bankruptcy Rules 3003 and 3007 and Local Rule 3007-1 (hereinafter “Post
Response”) and states as follows:

1. On August 31, 2009, Post filed their Proof of Claim in the amount of
$1,165,683.90. The Proof of Claim filed by Post is claim number 2432. The Proof of Claim was
timely and complied with the requirements of Bankruptcy Rule 3001 and as such constitutes
prima facie evidence of the validity and amount of the claim. The Proof of Claim, which was
filed as unsecured, was for services and products sold to BMC West Corporation, one of the
Debtors listed in the above styled case. The Proof of Claim was received by Garden City by

10:30 a.m. on August 31, 2009.

! The Reorganized Debtors, along with the last four digits of each Reorganized Debtor’s tax identification number,
are as follows: Building Materials Holding Corporation (4269), BMC West Corporation (0454), SelectBuild
Construction, Inc. (1340), SelectBuild Northern California, Inc. (7579), lllinois Framing, Inc. (4451), C
Construction, Inc. (8206), TWF Construction, Inc. (3334), H.N.R. Framing Systems, Inc. (4329), SelectBuild
Southern California, Inc. (9378), SelectBuild Nevada, Inc. (8912), SelectBuild Arizona, LLC (0036), and
SelectBuild Illinois, LLC (0792). The mailing address for the Reorganized Debtors is 720 Park Boulevard, Suite
200, Boise, Idaho 83712.
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2. On February 19, 2010, the Debtors filed the Reorganized Debtors’ Fifteenth
Omnibus (Substantive) Objection to Claims Pursuant to Section 502(b) of the Bankruptcy Code,
Bankruptcy Rules 3003 and 3007 and Local Rule 3007-1 (the “Debtors’ Objection”) (docket
number 1432). Post was listed under the category “Claims to be expunged as no liability” and
the comment listed by the Debtors in the Debtors’ Objection states “The Debtors have been
dismissed from this case without prejudice per Order of Nonsuit No. 2008-13691 in the District
Court of Harris County, Texas, 333" Judicial District signed September 3, 2009.” See, Exhibit B
of the Debtors’ Objection (docket no. 1432).

3. On March 5, 2008, Post Uptown, L.L.C., Post Apartment Homes, L.P., Post GP
Holdings, Inc. and Post Midtown Square, L.P. filed their Plaintiff’s Original Petition listing
Royal Door, Staz-on Roofing, SWI Finishing, Inc., Texas EIFS, LLC, and Monarch Windows
and Doors L.L.C. as Defendants (the “District Court Case”). Royal Door is a d/b/a for BMCW
SouthCentral, L.P. The case was filed in the District Court of Harris County, Texas, 333"
Judicial District. The Debtors appeared in the District Court Case, had answered, and were
defending the District Court Case pre-petition.

4, A Suggestion of Bankruptcy was served by BMCW SouthCentral, L.P. in the
District Court Case on or about July 20, 2009. The Suggestion of Bankruptcy stated that BMC
West Corporation, the general partner of Defendant BMCW SouthCentral, L.P. filed for Chapter
11 bankruptcy in the United States Bankruptcy Court for the District of Delaware on June 16,
2009. The bankruptcy proceeding stayed any further litigation against the Debtor pursuant to 11
U.S.C. § 362.

5. Post served the proof of claim against the Debtors on August 28, 2009 which was

received by Garden City on August 31, 2009. The Post Proof of Claim has been properly and



timely filed in the bankruptcy case. The Proof of Claim was filed in the Bankruptcy case prior to
the filing of the dismissal, without prejudice, pleading in the District Court Case.

6. Once the Debtors filed bankruptcy, Post understood that its claims against the
Debtors needed to be asserted in the bankruptcy case; therefore, Post filed the Plaintiffs’ Notice
of Non-Suit, Without Prejudice, as to Defendant, BMCW SouthCentral, L.P., d/b/a Royal Door
(the “Notice”) at 4:01 p.m. on August 31, 2009. On September 3, 2009, the Order of NonSuit
was signed by the Court. This action preserved Post’s claims against the Debtors and allowed
the District Court Case to proceed as to the other defendants.

7. The Order of NonSuit that Post obtained in the District Court Case regarding the
Debtors, states that “[i]t is ordered, adjudged and decreed that Post Uptown, LLC., Post
Apartment Homes, L.P., Post GP Holdings, Inc. and Post Midtown Square, L.P.’s claims against
Defendant, BMCW SouthCentral, L.P. d/b/a Royal Door, are nonsuited without prejudice.” A
true and correct copy of the Order of NonSuit is attached hereto as Exhibit “A.” Post, according
to Texas Civil Procedure, within a specific time period after the court signs an order of dismissal,
is permitted to bring another civil action for the same cause. Under Rule 162 of the Texas Rules
of Civil Procedure, at any time before the plaintiff has introduced all of his evidence other than
rebuttal evidence, the plaintiff may dismiss a case or take a non-suit. Tex. R. Civ. P. 162. The
right to a nonsuit is absolute, so long as defendant has not made a claim for affirmative relief, or
there is a pending motion for sanctions or costs at the time of the filing of the nonsuit.
Greenberg v Brookshire, 640 S.W. 2d 870,871 (Tex. 1982). Subject to certain conditions, a
plaintiff who takes a nonsuit is not precluded from filing a subsequent suit seeking the same
relief. Aetna Cas. & Sur.Co. vs Specia, 849 S.W. 2d 805, 806, (Tex. 1993). Of course, in this

case, it is not possible for Post to refile their claim against the Defendants since the Defendants



have filed for bankruptcy protection. Post’s claims previously being asserted against the Debtors
in the District Court Case are being asserted by Post in the Proof of Claim and the Proof of
Claim so states.

8. The appropriate forum for Post to assert its claims against the Debtors, after the
filing of the bankruptcy case, was the Bankruptcy Court. Post’s Proof of Claim was filed timely
and there was supporting documentation attached to the Proof of Claim. The Debtors did not
object to the Proof of Claim because the Proof of Claim was filed late or the Proof of Claim
lacked supporting evidence. Instead, the Debtors objected to Post’s Proof of Claim based on
flawed and illogical reasoning. Nothing in the Debtors’ Objection attacks the validity of Post’s
Proof of Claim. The Debtors instead attempt, in an improper omnibus objection (see, B.R.
3007(d)), to have Post’s Proof of Claim disallowed due to an improper basis. Had the Debtors
read the attachments to the Proof of Claim, the Debtors would have known that Post continues to
assert the very same claims raised in the District Court Case. The Proof of Claim was filed only
after Post received the Suggestion of Bankruptcy. The Post Proof of Claim was filed prior to
Post seeking to dismiss the Debtor from the District Court Case. The Order of Nonsuit was
entered after Post received the Suggestion of Bankruptcy.

9. Pursuant to the Notice of Reorganized Debtors’ Fifteenth Omnibus (Substantive)
Obijection to Claims Pursuant to Section 502(b) of the Bankruptcy Code, Bankruptcy Rules 3003
and 3007 and Local Rule 3007-1, the persons possessing ultimate authority to reconcile, settle, or
otherwise resolve the Disputed Claim or Response on behalf of the responding party are Michael
J. Durrschmidt and Eric Lipper, Hirsch & Westheimer, P.C., 700 Louisiana, Suite 2550,

Houston, Texas 77002; 713-223-5181.



Therefore, premises considered, Post Uptown, L.L.C., Post Apartment Homes, L.P., Post
GP Holdings, Inc. and Post Midtown Square, L.P. request that this Court deny the Debtors’
objection to the Proof of Claim filed by Post, allow the Post Proof of Claim in full, and grant
such other relief as is just.

Respectfully submitted this 15th day of March, 2010.

WHITEFORD TAYLOR PRESTON LLC

By: /s/ _Thomas J. Francella, Jr.
Thomas J. Francella, Jr.
Delaware State Bar No. 3835
1220 N. Market Street, Suite 608
Wilmington, DE 19801
Telephone: 302-353-4146
Facsimile: 302-258-0757
E-mail: tfrancella@wtplaw.com

and

Michael J. Durrschmidt

Texas Bar No. 06287650

Eric Lipper

Texas Bar No. 12399000

HIRSCH & WESTHEIMER, P.C.

700 Louisiana, Floor 25

Houston, Texas 77002

Telephone: 713-220-9165

Facsimile: 713-223-9319

E-mail: mdurrschmidt@hirschwest.com
elipper@hirschwest.com

Attorneys for Post Uptown, L.L.C., Post Apartment
Homes, L.P., Post GP Holdings, Inc., and Post
Midtown Square, L.P.
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CERTIFICATE OF SERVICE

I hereby certify that on the 15th day of March, 2010, a copy of the foregoing Response to
Debtors’ Fifteenth Omnibus (Substantive) Objection to Claims Pursuant to Section 502(b) of the
Bankruptcy Code, Bankruptcy Rules 3003 and 3007 and Local Rule 3007-1 was served to the
parties on the attached service list via first class mail, postage prepaid.

/sl Michael J. Durrschmidt
Michael J. Durrschmidt

! The Reorganized Debtors, along with the last four digits of each Reorganized Debtor’s tax identification number,
are as follows: Building Materials Holding Corporation (4269), BMC West Corporation (0454), SelectBuild
Construction, Inc. (1340), SelectBuild Northern California, Inc. (7579), lllinois Framing, Inc. (4451), C
Construction, Inc. (8206), TWF Construction, Inc. (3334), H.N.R. Framing Systems, Inc. (4329), SelectBuild
Southern California, Inc. (9378), SelectBuild Nevada, Inc. (8912), SelectBuild Arizona, LLC (0036), and
SelectBuild Illinois, LLC (0792). The mailing address for the Reorganized Debtors is 720 Park Boulevard, Suite
200, Boise, Idaho 83712.

Error! Unknown document property name.



Sean Beach

Young Conaway Stargatt & Taylor, LLP
1000 West St., 17" Floor

Wilmington, DE 19801

Aaron G York

Gibson Dunn & Crutcher LLP

2100 McKinney Avenue, Suite 1100
Dallas, Texas 75201

David G Aelvoet

Linebarger Goggan Blair & Sampson
711 Navarro, Suite 300

San Antonio, TX 78205

Robert McL. Boote

Ballard Spahr Andrews & Ingersoll
1735 Market St., 51* Floor
Philadelphia, PA 19103

Craig W Carlson

The Carlson Law Firm
PO Box 10520
Killeen, TX 76547

Brian W Bisignani

Post & Schell

17 North 2™ Street, 12" Floor
Harrisburg, PA 17101

Andrew Cardonick
Greenberg Traurig
77 West Wacker Drive, Suite 3100
Chicago, IL 60601

Theodore A Cohen

Sheppard Mullin Richter & Hampton
333 South Hope Street, 48" Floor
Los Angeles, CA 90071

Raniero D D’Aversa

Orrick Herrington & Sutcliff LLP
666 Fifth Avenue

New York, NY 10103

Service List

Michael A Rosenthal

Gibson Dunn & Crutcher LLP
200 Park Avenue, 47" Floor
New York, NY 10166

Building Materials Holding Corporation
720 Park Blvd., Suite 200
Boise, ID 83712

Sanjay Bhatnager

Cole Schotz Meisel Forman & Leonard
500 Delaware Avenue, Suite 1410
Wilmington, DE 19801

Barbara L Caldwell

Aiken Schenk Hawkins & Ricciardi
4742 North 24" St., Suite 100
Phoenix, AZ 85016

Christopher Alston

Foster Pepper

1111Third Avenue, Suite 3400
Seattle, WA 98101

David Boyle

Airgas Inc

259 Radnor Chester Road, Suite 100
PO Box 6675

Radnor, PA 19087

Scott T Citek

Lamm & Smith

3730 Kirby Drive, Suite 650
Houston, Texas 77098

Scott D Cousins

Greenberg Traurig

1007 North Orange St., Suite 1200
Wilmington, DE 19801

Robert J Dehney

Morris Nichols Arsht & Tunnell
1201 North Market St., 18" FI
PO Box 1347

Wilmington, DE 19899



Mark W Eckard

Reed Smith LLP

1201 North Market St., Suite 1500
Wilmington, DE 19801

David N Crapo
Gibbson PC

One Gateway Center
Newark, NJ 07102

John P Dillman

Linebarger Goggan Blair & Sampson
PO Box 3064

Houston, Texas 77253

Kevin B Fisher

Paul Hastings Janofsky & Walker
55 Second Street, 24" Floor

San Francisco, CA 94105

Paul N Heath

Richards Layton & Finger
920 North King Street
Wilmington, DE 19801

James E Huggett

Margolis Edelstein

750 Shipyard Drive, Suite 102
Wilmington, DE 19801

Adam C Harris
Schulte Roth & Zabel
919 Third Avenue
New York, NY 10022

Eric H Holder, Jr.

US Attorney General

950 Pennsylvania Avenue, NW
Washington, DC 20530

Internal Revenue Service
Attn: Insolvency Section

11601 Roosevelt Blvd., Mail Drop N781

PO Box 21126
Philadelphia, PA 19114

Thomas L Kent

Paul Hastings Janofsky & Walker LLP
75 East 55" Street, 1% Floor

New York, NY 10022

David V Cooke

Assistant City Attorney

201 West Colfax Avenue, Dept 1207
Denver, CO 80202-5332

Tobey M Daluz

Ballard Spahr Andrews & Ingersoll
919 North Market Street, 12" Floor
Wilmington, DE 19801

William R Firth 11

Gibbons PC

1000 North West Street, Suite 1200
Wilmington, DE 19801

Christopher J Giaimo, Jr.
Arent Fox LLP

1050 Connecticut Avenue, NW
Washington, DC 20036

Melody C Hogston

Royal Mouldings Limited
PO Box 610

Marion, VA 24354

John M Flynn
Carruthers & Roth

235 North Edgeworth St
PO Box 540
Greensbhoro, NC

David G Hellmuth

Hellmuth & Johnson

10400 Viking Drive, Suite 500
Eden Prairie, MN 55344

Ikon Financial Serivces
1738 Bass Road

PO Box 13708

Macon, GA 31208

Neal Jacobson

Securities & Exchange Commission
3 World Financial Center, Suite 400
New York, NY 10281

Louisiana-Pacific Corporation
Attn: Bruce J Iddings

PO Box 4000-98

Hayden Lake, ID 83835



Dan McAllister

San Diego County Treasurer-Tax Collector
1600 Pacific Highway, Room 162

San Diego, CA 92101

Michael J Joyce

Cross & Simon LLC

913 North Market Street, 11" Floor
Wilmington, DE 19801

CIliff W Marcek
700 South Third Street
Las Vegas, NV 89101

Frank F McGinn

Bartlett Hackett Feinberg
155 Federal Street, 9" Floor
Boston, MA 02110

Sheryl L Moreau

Missouri Dept of Revenue — Bankruptcy Unit
PO Box 475

Jefferson City, MO 65105

Jonathan Lee Riches
Federal Medical Center
PO Box 14500
Lexington, KY 40512

Kathleen M Miller

Smith Katzenstein & Furlow
800 Delaware Avenue, 7" Floor
PO Box 410

Wilmington, DE 19801

Michael Reed

McCreary Veselka Bragg & Allen
PO Box 1269

Round Rock, TX 78680

Randall Rios

Munsch Hardt Kopf & Harr
700 Louisiana, 46" Floor
Houston, Texas 77002

Thomas W lsaac

Dietrich Glasrud Mallek & Aune
5250 North Palm Avenue, Suite 402
Fresno, CA 93704

Gary H Leibowitz

Cole Schotz, Meisel Forman & Leonard
300 East Lombard Street, Suite 2600
Baltimore, MD 21202

David B McCall

Gay MccCall Issacks Gordon & Roberts
777 East 15™ Street

Plano, TX 75074

Joseph McMillen

Midlands Claim Administrators, Inc
3503 NW 63" Street, Suite 204

PO Box 23198

Oklahoma, OK 73123

Margery N Reed
Duane Morris LLP

30 South 17" Street
Philadelphia, PA 19103

Joseph J McMahon, Jr

Office of the United States Trustee
844 King Street, Suite 2207

Lock Box 35

Wilmington, DE 19801

Charles J Pignuolo

Devlin & Pignuolo

1800 Bering Drive, Suite 310
Houston, Texas 77057

Debra A Riley

Allen Matkins Leck Gamble Mallory & Natsis
501 West Broadway, 15" Floor

San Diego, CA 92101

George Rosenberg

Assistant Arapahoe County Attorney
5334 South Prince Street

Littleton, CO 80166



Bradford J Sandler

Benesch Friedlander, Coplan & Aronoff
222 Delaware Avenue, Suite 801
Wilmington, DE 19801

Securities & Exchange Commission
Bankruptcy Unit

Attn: Michael A Berman

450 Fifth Street NW

Washington, DC 20549

Howard C Rubin

Kessler & Collins

2100 Ross Avenue, Suite 750
Dallas, Texas 75201

Securities & Exchange Commission
Attn: Christopher Cox

100 F Street, NE

Washington, DC 20549

Tennessee Dept of Revenue

c/o Tennessee Attorney General’s Office
PO Box 20207

Nashville, TN 37202-0207

Elizabeth Weller

Linebarger Goggan Blair & Sampson
2323 Bryan Street, Suite 1600
Dallas, Texas 75201

Kimberly Walsh

Assistant Attorney General
PO Box 12548

Austin, Texas 78711

Duane D Werb

Werb & Sullivan

300 Delaware, Suite 1300
Wilmington, DE 19801

Secretary of Treasury

Attn Officer, Managing Agent or General Agent
PO Box 7040

Dover, DE 19903

Martha E Romero
Romero Law Firm
6516 Bright Avenue
Whittier, CA 90601

Secretary of State
Franchise Tax

Division of Corporations
PO box 7040

Dover, DE 19903

Ellen W Slights

Assistant United States Attorney
1007 Orange Street, Suite 700
PO Box 2046

Wilmington, DE 19899

Christopher A Ward

Polsinelli Shughart

222 Delaware Avenue, Suite 1101
Wilmington, DE 19801

Joanne B Wills

Klehr, Harrison, Harvey, Branzburg & Ellers
919 Market Street, Suite 1000

Wilmington, DE 19801

Paul M Weiser

Buchatler Nemer

16435 North Scottsdale Road, Suite 440
Scottsdale, AZ 85254

Jennifer St John Yount

Paul Hastings Janofsky & Walker
515 South Flower St., 25™ Floor
Los Angeles, CA 90071



