
In re:

BUILDING MATERIALS HOLDING
CORPORATION, et al,r

Reorganized Debtors.

Chapter 11

Case No. 09-12074 (KJC)

Jointly Administered

Ref. Docket Nos. 956, 1466, ana /.i//

IN THE UNITED STATES BANKRUPTCY COURT
FOR TIIE DISTRICT OF DELAWARB

ORDER APPROVING STIPULATION RESOLVING COLEMAN.TOLL
LIMITED PARTNERSHIP'S REQUEST FOR RELIEF

FROM THE AUTOMATIC STAY AND PLAN INJUNCTION

Upon consideration of the Certification of Counsel Regarding the Stipulation

Resolving Coleman-Toll Limited Partnership's Requestfor Retieffrom the Automatic Stay and

Plan Injunction (the "Certification of Co d"); and the Court having found, based on the

statements made in the Certification of Counsel, that notice of the Stipulation (as defined in the

Certification of Counsel) was provided in accordance with the Procedures Order (as defined in

the Certification of Counsel); and good and sufficient cause appearing therefore, it is hereby

ORDERED that;

1. The Stipulation, a copy of which is attached hereto as Exhibit A, is hereby

approved.

2. This court shall retain jurisdiction with respeq!-.Io-all matters arising from or

related to Jla implementation of this Order,

h,ItrtM bl ,2oto
Wilmington, Delaware

Dated:

Kevin
Chief Bankruptc

The Reorganized Debtors, along with the last four digits of each Reorganiled Debtor,s tax identificat
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EXHIBIT A

Stipulation



IN RE:

BUILDING MATERIALS HOLDING
CORPORATION, et aL,L

Chapter 11

CaseNo.09-12074 (KJC)

Jointly AdministeredDebtors.

IN THE UNTTED STATES BANKRUPTCY CO{JRT
FORTHE DISTRICT OF DBLAWARE

STIPI]LATION RESOLVING COLMAN-TOLL LIMITED PARTI\TERSHIP REQT]EST
FORRELIEF FROM THE AUTOMATIC STAY AND PI,AN INJT]NCTION

Coleman-Toll Limited Partnership ("Clafunant"), and Building Materials Holding

Corporation and its aff.liates, the debtors and debtors in possession in the above-referenced cases

(collectively, the "Debtors," and together with the Qleimant, he "Parties"), hereby respectfrrlly

stipulate and agree as follows:

RECITALS

WHEREAS, onJune 16,2009 (the"Petition Dale'), each of the Debtors filed

witr the United States Bankruptcy Court for the District of Delaware (the "Court') volunbry

petitions for relief r:nder title l l of the Unites States Code (the "Bankruptqt Code"). T\e

Debtors' eases are being jointly administered pursuant to rule 1015(b) of the Federal Rules of

Banlcruptcy Procedure- On December 17,7009, the Court entered. an Order Confirming Joint

Plan of Reorganization for tbe Debtors Under Chapter 11 of the Baokruptcy Code Amended

December 14,2009 (WithTechnicalModifications) [DocketNo- 1182] (the"Confirmation

I Th" D.bt*r, along with the last four digits of cach Debtot's tax identification number, are iui follows: Building
Materials Holding Corporadou (a269), BMC West Corporation (0454), SelecfBuild Constuuctiorq Inc- (1340),

SclectBuild Northern Californi4lnc-Q579),Illinois Framing Inc. (4451), C Consructiorl Inc- (820Q, TWF
Constuction, Inc. (333a), H.NJL Framing Systems, Inc. (4329), SelectBuild Southern Californie Inc. (9378),

SelectBuild Nevada, Inc- (8912), SelectBuild Arizona, LLC (0036), and SelectEluild trlinois, LLC (W92)- \\e
mailing address forthe Dcbtors is 720 Park Boulevard, Suite 200, Boise, Idaho 83712-



Order,) confuming the Debtors' joint plan of reorganization (the "P/an'). On January 4,2410

(the "Effective Date"), the Debtors' Plan became effective:

WHEREAS, from tlre Petition Date until the Effective Date, the automatic stay

imposed by I I U.S.C. $ 362 prevented pemons or entities from bringing or continuing any

actions against the Debtors on account of prepetition claims, and from and after the Effective

Date the injunction imposed by the Plan and Confirmation Order (the "Plan Injunction") prevents

pe$ons or entities from bringing or continuing any actions against the Debtors on account of

prepetition claims;

WIIEREAS, ou December 15, 2009, the Clainrant requestcd that Debtor stipulate

to lift the Plan Injunction, in lieu of Claimant's filing a motion seeking that relief,, to allow

Claimant to proceed against Debtors in that certain State Court action in Nevada identified as

Epsteinvs. Coleman TolI Limited Partnership, Clark County District Court, Case Number

A53 4528 ( the " A ctio n" );

WHEREAS, the Claimant asserts that Debtors are entitled to be defended and

indemnified against Claimant's claims in the Action under the following insurance policy:

Federated (the "Insurer"), Policy No. 625832, for the policy term from October l, 2000 to

October 1, 2001 (the " Pol.iclt");

WHEREAS, Debtors represent that Federated has undertaken the defense of the

Action, and will continue to defend the Action;

WI-IEREAS, the Claimant, in exchange lbl tlris Stipr,rlation, agr€es that in the first

instance Claimant's recovery for Debtors' liability, if any, for the Claimant's claims in the

Action shall be limited to the ex:tent of Debtors' insurance proceeds; and that Claimant may

pursue Proof of Claim No.2172 against Debtors' estates if any judgment obtained in the Action

is not satisfied by Debtors' Insurer.



WHEREAS, Deblors' agreement to enter into this Stipulation is based upon the

agreement of the Insurer to waive the decluctible(s) under the Policy as to the Action, which

agreement Debtors represent they have obtained aheady'

NOW THEREFORE, subject to the approval of the Court, in order to avoid the

costs, i.isks and inconveniences of litigation, it is hereby stipulated and agreed as follows:

1. The Parties hereby aclcnowledge and agree to relief from the Plan

Injunction being granted ir: favor of the Claimant to allow Claimant to proceed against Debtors

in flre Action. Imnrecliate.ly allel the sta_v is li.fted. Claimant Rgrees lo volunturily pro'r'ide

De6tor's local counsel the opporhrnity 16 1s1,is11, and copy all discovery respollses. doctutrctrts-

depositiol testimony and other evictence in its possession. received from any curenl or

former party. current ol forme.r parfy's eKpert, or rron party in response to a subpoena" during the

time period the clairn agai:rst Debtor rvas stayed.

2. The Parties further agree that Claimant shall not seek to enforce any

judgment it may obtain in the Action against Debtors except 1o the exlent that tlre Policy does no1

fully cover such judgment and only then in connection with Claimants Proof of Claim2172.

3. In connection with the Action, Claimant further agrees not to: (i) seelc (and

to oppose any attempt by any other party) to bifurcate the bodily injury claims from the property

damage claims by way of: separate trials, separate juries, a special verdict form for its claims

against Debtor (unless a special verdict form is required by one or lr-rore of Clainrant's insurers as

a condition for coverage), or make any settlement offer to Debtors or Insurer that separates

bodity injury claims fi'our the property clanrage claims; and/or (ii) seek payment under Proof of

Claim No. 2172 unless Debtors Insurer, fails or refuses to satisfy any judgment obtained by

Claimant against Debtors in th€ Action.



4. Claimant shall withdraw the proof of claim filed against Debtor Building

Materials Holding Corporation (Claim No. 2152).

5. Except as set forth above, the Parties hereby acknowledge and agree that

this Stipulation shall fully and finally resolve, and the Claimant waives and releases, any direct,

pre-petition, post-petition, adminish'ative, or other clairn against the Debtors of any kind or

nature arising out of or related to the Action, provided however, that the Claimant shall retain a

claim to the extent necessary to obtain any indemnity or olher payment owing to Debtors under

the Policy in connection with Claimant's claims in the Action; and further provided that

Claimant's proof of Claim No 2172 shall remain pending against Debtors' estates (except as

provided by Paragraph 3, above) to the extent that auy judgment obtained in the Action is not

ultimately satisfied by Debtors' Insurer.

6. Nothing in this Stipulation shall. be construed as a waiver of any rights or

coverage that may be available to Clain'rant or Debtors under any of Debtors' other insurance

policies, including Claimant's rights, if any, to seek satisfaction from Debtors' other insurance

coverage for any portion of any judgment obtained in the Action whish is not satisfied by the

Policy

7. The Parties heleby acknowledge and agree that this Stipulation is entered

into sole ly fbr the conveuicnce oi'thc Parties and ne ither this Stipulation nor the lact of its

exccution will constitute any admission or acknowledgment or liability ol wrongdoing on the

part of any of the Parties. The Parties will not offer this Stipulation 9r the fact of its execution

into evidence in any proceeding other tharr a proceeding to approve or enforce this Stipulation or

any of its terms.



8. Each party shall bear its own attomeys'fees and costs with respect to the

execution and delivery of this Stipulation. Each of the undersigned are duly authorized and

empowered to execute this Stipulation'

9. This Stipulation is govemed by and shall be construed in accordance with

the law of the State of Delaware, without regard to its conflict of laws provisions. The Coutt

shall retain exclusivejurisdiction to resolve any disputes or controversies arising flom or related

to this Stipulation.

10. All of the recitals set forlh above are incorporated by reference as if fully

set forth her.ein. This Stipulation constitutes the complete expless agreement of the Parties hereto

conceming the subject matter hereof, and no rnodification or atnendment to this Stipulation shall

be valid unless it is in writing, signed by the Party or Parties to be charged and approved by the

Court.

I 1. It is aclorowledged that eaoh Party has participated in and jointly

consented to the drafting of this.Stipulation and that any clairned arnbiguity shall not be

construed for or against either Party on account ofsuch drafting.

12. This Stipulation nray be executed in courrtelparts, any o[whiclr may be

transmitted by facsirnile or electronic mnil, and each of which shall be deemed an original and all

of which together shall constitute one and the same instnrment.

13. This Stipulation is strbject to approval of the Court, and the Parties agree

to present the Stipulation promptly to the Court for approval. If the Court does not approve this

Stipulatiop, the Parties will revert to their pre-Stipr-rlation positions. without nny prejudice

whatsoever fionr having entered into this Stipulation.

14. This Stipulation shall become effective immediately upon entry of an

order approving the StiPulation.



E. Thomas
Building Materials Holding Corporation
9832 Coledale Court
white Lake, MI 48386
Telephone: 248-698-0965

Dated:' /tlur'zt- f , 2to/6

For
CLAIMANTS

1105 North Market Steet, 7th Floor
Wilmington, DE 19801
Tclephone: (302) 425 -3308

Dated: /)/l .r'rclu l, zo t o

(DE BarNo.


