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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 

BUILDING MATERIALS HOLDING 
CORPORATION, et al., 

   Debtors. 

)
)
)
)
)
)
)
)
)
)

Chapter 11 

Case No. 09-12074 (KJC) 

Jointly Administered 

Objection Deadline: 
April 12, 2010 at 4:00 p.m. (ET) 

Hearing Date: 
April 19, 2010, 4:00 p.m. (ET) 

 
 

OPPOSITION OF SOUTHWEST MANAGEMENT, INC. TO DEBTORS’ 
SIXTEENTH (NON-SUBSTANTIVE) OBJECTION TO CLAIMS  

PURSUANT TO SECTION 502(B) OF THE BANKRUPTCY CODE,  
BANKRUPTCY RULES 3003 AND 3007 AND LOCAL RULE 3007-1  

 
 [Declarations Of David I. Sunkin, Steven J. Moscrop and Steven R. Campbell  

Filed Concurrently Herewith] 

 Southwest Management, Inc. (“Southwest”), a creditor and party-in-interest, by and 

through undersigned counsel submits this Opposition (“Opposition”) to the Debtor’s Sixteenth 

Omnibus (Non-Substantive) Objection to Claims Pursuant to Section 502(d) of the Bankruptcy 

Code, Bankruptcy Rules 3003 and 3007 and Local Rule 3007-1 (“Claims Objection”) filed by 

Building Materials Holding Corporation and its debtor affiliates (collectively, “Debtors”) 

[Docket No. 1480] and, in support thereof, states as the following: 

Procedural Background 

 

1. On June 16, 2009 (“Petition Date”), the Debtors and their affiliates filed petitions 

for relief under Chapter 11 of the United States Bankruptcy Code.   
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2. On November 24, 2009, and after repeated verbal and written communications 

with Southwest’s counsel stating that the Debtor Parties would assume the APA (as hereafter 

defined), the Debtor Parties provided Southwest's counsel with a Cure Notice related to Purchase 

and Sale Agreement (the "APA") between Debtors C Construction, Inc. and SelectBuild 

Construction, Inc. (formerly known as BMC Construction, Inc.) (“collectively, “Purchasing 

Debtors”), as buyers, and Southwest and certain other entities as sellers (collectively, the "Seller 

Parties") indicating that Debtors wished to assume the APA, but contending that the cure amount 

was zero.1  [See Docket No. 1090, p. 5] 

3. On December 8, 2009, Southwest filed its Objection of Contracting Party 

Southwest Management, Inc. to Cure Amounts Submitted by Debtors with Respect to 

Assumption of Purchase and Sale Agreement between Certain Debtors as Buyers and Southwest 

Management, Inc., et al, as Sellers (“Cure Objection”) [Docket No. 1052], together with the 

supporting Declarations of David I. Sunkin [Docket No. 1052, Exh. 11] and Steven R. Campbell 

[Docket No. 1052, Attachment No. 1].   

4. In the Cure Objection, Southwest stated that it was amenable to the Debtors 

assuming the APA.  However, Southwest disagreed with Debtors' calculation of the proposed 

cure amount and objected thereto.  Southwest demonstrated the existence of defaults in the APA, 

and, therefore, that the Debtors were obligated to cure those defaults as a condition to assuming 

the APA.   

                                              
1 The Cure Notice referenced a purchase agreement with C Construction, Inc. and a 
purchase agreement with Selectbuild Construction, Inc.  Southwest is aware of only one 
purchase agreement (to which both of the Purchasing Debtors are parties) – the APA.   
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5. The Debtors responded to the Cure Objection.  [Docket Nos. 1090, 1152]  In 

reply to the Debtors’ response, on December 9, 2009, Southwest filed its Reply of Contracting 

Party Southwest Management, Inc. to Debtor’s Omnibus to Cure Claim Objections and Proposed 

Order Resolving Cure Claim Objections [Docket No. 1110] and on December 14, 2009, filed its 

Supplemental Objection of Contracting Party Southwest Management, Inc. to Cure Amounts 

Submitted by Debtors with Respect to Assumption of Purchase and Sale Agreement Between 

Certain Debtors as Buyers and Southwest Management, Inc., et al., as Sellers [Docket No. 1129].   

6. The Cure Objection was originally heard on December 17, 2009.  [See Docket 

No. 1236].  The Court decided certain issues related to the Cure Objection at the December 17, 

2009 hearing.  See id.   

7. Pursuant to the Court’s December 30, 2010 Order Resolving Cure Claim 

Objections, the remaining issues raised in the Cure Objection were set for hearing on January 27, 

2010.  [Docket No. 1236]  On the morning of the January 27, 2010 hearing, the Debtors advised 

Southwest of their decision to reject the APA.  At the January 27, 2010 hearing, the Debtors 

advised the Court of their intent to reject the APA.    

8. By Order Authorizing the Debtors to Reject the Purchase Agreement with 

Southwest Management, dated February 1, 2010 (“APA Rejection Order”), the Court authorized 

the Debtors to reject the APA [Docket No. 1380].  The APA Rejection Order was entered on the 

docket of this case on February 2, 2010. 
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9. The APA Rejection Order provided that Southwest had thirty (30) days after the 

entry thereof, or until March 4, 2010 in which to file a rejection damages claim arising out of the 

rejection of the APA.  [Docket No. 1380] 

Southwest’s Rejection Damages Claims 

10. On March 2, 2010, Southwest timely file rejection damages claims in the amount 

of $1,299,407.50 against Debtors C Construction, Inc. [Claim No. 2910], and Select Build 

Construction, Inc. [Claim No. 2911] (collectively, “Southwest Claims”).  In the Southwest 

Claims, Southwest asserted claims against each of the Purchasing Debtors for breaches of the 

APA arising out of the rejection thereof, including, but not limited to breaches of Articles 13 and 

15 and Sections 22.8 and 22.10 of the APA.   

11. The Debtors filed the Claims Objection on March 18, 2010.  [Docket No. 1480]  

In the Claims Objection.  The Debtors assert only a generic “books and records” objection to the 

Southwest Claims, to wit 

Based on review of the Debtors’ books and records, there is no 
amount owing to this claimant and the claimant has provided 
insufficient documentation to support the claim.  As such, the 
Debtors object to this claim.   

 

12. As will be demonstrated in detail below, Southwest has suffered and will continue 

to suffer substantial damages as a result of both (a) pre-rejection defaults by one or both of the 

Purchasing Debtors under the APA and (b) the rejection of the APA.   

13. As set forth below, Southwest’s contract rejection claims consist of the following 

components: 
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  a. the sum of $300,000 arising out of the Purchasing Debtors’ failure  
 to honor their obligation, under § 13(a) of the APA to assume and be responsible for a 
 portion of the Threshold Amount (as defined in the APA and in paragraph 18 below) of 
 an indemnifiable claim;  

  b. the cost of managing the administration and resolution of certain claims  
 which the Purchasing Debtors assumed pursuant to the APA, but which they will no 
 longer fund as a result of their rejection of the APA, and which an employee of the 
 Purchasing Debtors acknowledges will likely exceed $700,000;  

  c. the cost of storing certain records the Purchasing Debtors will no longer  
 be storing as a result of the rejection of the APA;   

  d. actuarial consulting and analysis expenses of $11,500 Southwest was 
 required to incurred in connection with the Debtors’ rejection of the APA. 

  e. $20,000 in consulting fees concerning potential future liabilities to   
 Southwest Management and its affiliates arising out of activities occurring prior to the 
 closing of the sale for which the APA provided that Southwest incurred in connection 
 with the rejection of the APA; and   

  f. $125,478.42 in attorneys’ fees incurred by Southwest following   
 the Purchasing Debtors’ commencement of its aborted attempt to assume the APA.    

Factual Background:  the APA 

14. On or about July 29, 2005, pursuant to the APA between the Purchasing Debtors, 

as buyers (collectively, "Debtors"), and the Seller Parties (including Southwest), the Seller 

Parties sold their businesses (the "Business") to the Purchasing Debtors.2  See the Declaratin of 

Steven R. Campbell in Support of Soutshwest Management, Inc.’s Opposition to Debtors’ 

Claims Objection (“Campbell Decl.”) filed contemporaneously herewith, ¶2.  In addition to the 

purchase and sale of the Business, the APA sets forth additional material provisions that are 

integral to the APA.   

                                              
2 The Business consisted of providing trenching services; composition forming and 
finishing of rapid rate concrete; engineering, forming and stressing post-tension steel; and 
insulation of residential waste, water and gas plumbing systems for homes and other buildings. 
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15. After the parties consummated the purchase and sale of the Business under the 

APA, the parties continued to perform the executory provisions of the APA.   

16. As demonstrated below, the Debtors are indebted to Southwest in the amount of 

$1,052,910 arising out of the rejection of the APA and pre-rejection breaches of the APA.    

Pursuant to the Indemnification Provisions of the APA, the Debtors Are Indebted to 
Southwest for the First $300,000 that the Seller Parties Advanced in the National Union 
Litigation 

17. Pursuant to the indemnity provisions contained in § 13.1(a) of the APA, the Seller 

Parties (including Southwest) and the Purchasing Debtors expressly agreed to a specific and 

complex allocation of risk with respect to their respective indemnification obligations to each 

other.   

18. By virtue of that allocation of risk, the Seller Parties (including Southwest 

Management) agreed to indemnify the Purchasing Debtors for certain losses resulting from the 

Seller Parties’ breach of their warranties under the APA.  APA, § 13.1(a)(i).  For the Seller 

Parties’ indemnification obligations to the Purchasing Debtors to be triggered, however, the 

liabilities eligible for indemnification had to exceed $600,000.  Id.  Once the $600,000 threshold 

amount (“Threshold Amount”) was exceeded, the Purchasing Debtors were entitled to 

indemnification for any covered losses exceeding $300,000, up to the ultimate cap on the Seller 

Parties’ of 20% of the purchase price set forth in the APA.  Id.  Nevertheless, the Purchasing 

Debtors always remained liable for the first $300,000 in losses, if the Threshold Amount were 

exceeded.  Id.   
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19. Put another way, pursuant to § 13.1(a) of the APA, the Seller Parties agreed that, 

although there was a $600,000.00 deductible for an indemnifiable claim, the Seller Parties would 

cover defense and liability costs in excess of $300,000.00, up to the ultimate cap on the Seller 

Parties’ of 20% of the purchase price set forth in the APA.  If the total loss (including defense 

and liability costs) exceeded $600,000.00, with the Debtors being responsible for the first 

$300,000 of expenses.3  These types of deductible baskets are common in acquisition agreements 

in order to give sellers comfort that they will not be confronted with a bombardment of 

indemnity claims for immaterial claims.  See the Certification of David Sunkin in Opposition to 

Claims Objection filed contemporaneously herewith (“Sunkin Decl.”) ¶3 .   

20. The indemnification provisions of the APA were heavily negotiated and were a 

material part of the APA.  Sunkin Decl., ¶ 3.  It was only as a result of those negotiations, the 

Seller Parties and the Purchasing Debtors agreed that although the deductible would be 

$600,000, to the extent that ultimate exposure on a claim (including defense and liability costs) 

exceeded $600,000, the Seller Parties would cover all amounts in excess of $300,000, up to the 

ultimate cap on the Seller Parties’ of 20% of the purchase price set forth in the APA., with the 

Purchasing Debtors covering the first $300,000 (APA, § 13.1(a)).  The parties’ negotiated 

agreement in this regard is reflected in the plain language of § 13.1(a) of the APA.  Nevertheless, 

Southwest Management reserves the right to present evidence of representations made during the 

negotiation of the APA should production of such evidence become necessary.   

                                              
3 In the event that the Threshold Amount was not exceeded, the purchasing Debtors would 
have been responsible for the entire $600,000 in losses.  Campbell Decl., Exh. A., § 13(a).   
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21. In May, 2006, almost one year after the parties entered into the APA, National 

Union Fire Insurance Company ("National Union") filed a lawsuit against certain of the Seller 

Parties.  Sunkin Decl., § 4.  Pursuant to the APA, National Union served the Purchasing Debtors 

with notice of its suit.  Id.  National Union alleged that certain of the Seller Parties failed to pay 

certain additional worker's compensation premiums on insurance provided by National Union 

prior to the closing of the APA (the "National Union Litigation"). Id.  The Seller Parties’ failure 

to do so, if proven, would have constituted a breach of their representation and warranty 

contained in § 8.20 of the APA that all insurance premiums had been paid in full.  Campbell 

Decl., Exh. A, § 8.20, p. 21. 

22. It was for good reason that the APA provided for the Purchasing Debtors to 

receive notice of actions like the National Union Litigation.  Pursuant to § 3.3(a) and (b) of the 

APA, the Purchasing Debtors had assumed “all Liabilities of the [Seller Parties] arising out of or 

relating to the operation of the Business . . . .”4  Campbell Decl., Exh. A. § 3.3(a) and (b), p. 9.  It 

is beyond cavil that the obligations of a business entity to pay workers’ compensation insurance 

premiums “arise out of and relate” to the entities “business.”  To be sure, the definition of 

“Assumed Liabilities” under the APA excludes liabilities of the Seller Parties for breaches of 

warranties or representation. Id., Exh. A, § 3.3(b)(iv).  However, the exclusion of liabilities 

grounded in breaches of warranty or representations from Assumed Liabilities is expressly 

“subject to the limitations set forth in Section 13” of the APA.  Id.  In other words, the exclusion 

                                              
4  The insurance policies in question were not employee welfare benefit plans (see § 
3.3(b)(vii) of the APA).  They were assets assigned to the Purchasing Debtors pursuant to the 
APA.  Clearly, the Debtors did not intend to operate the Seller Parties’ business without workers 
compensation insurance in place. 
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of such claims from Assumed Liabilities is subject to and controlled by the risk-sharing 

provisions of the indemnity contained in § 13(a)(1) of the APA.  Consequently, to the extent of 

those risk sharing provisions, the Purchasing Debtors indisputably assumed liability for the 

claims asserted by National Union in the National Union Litigation.   

23. The Purchasing Debtors tendered the defense of the National Union Litigation to 

the Seller Parties.  Sunkin Decl., ¶ 4.  In light of National Union’s allegations, the Seller Parties 

accepted Debtors' tender of defense.  Id.  Having done so, as set forth in more detail below, they 

advanced defense (and ultimately settlement) costs with respect to the National Union Litigation 

in an amount exceeding $600,000.00.   

24. As set forth in the Sunkin Declaration (¶ ¶ 4-6), the Seller Parties participated 

with the Purchasing Debtors in the National Union Litigation and the Debtors knew what was 

occurring in the National Union Litigation and settlement discussions related thereto.  Debtors 

made strategic decisions in the National Union Litigation at various times and, initially, designed 

the defense strategy.  Id.  The Seller Parties kept the Debtors informed of the status of the 

National Union Litigation at all times.  Before Seller Parties settled the National Union 

Litigation with National Union, the Seller Parties provided the Debtors with a copy of the 

Proposed Settlement Agreement.  The parties settled the litigation for $550,000.  Defense costs 

exceeded $50,000, bringing the total amount incurred and paid by the Seller Parties to over 

$600,000.  Pursuant to Section 13.1(a) and the definition of Expenses in the APA, defense costs 

are to be included in determining whether the $600,000 threshold is met.  The Seller Parties 

advanced the entire settlement amount and paid all defense costs, thereby entitling Southwest to 

reimbursement of $300,000 from Debtors.   
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25. As set forth in the Sunkin Decl. (¶¶ 5-6), the Seller Parties kept the Purchasing 

Debtors informed of the National Union Litigation and settlement discussions in a manner that 

exceeded the Seller Parties' obligations under the APA.  Although the Seller Parties paid over 

$600,000 in connection with the National Union Litigation, under the terms of the APA, the 

Seller Parties were obligated only to pay amounts in excess of $300,000.  That is, the Seller 

Parties were not responsible for the first $300,000 of the amount the Seller Parties actually paid.  

On that basis, on or about September 13, 2007, based on the allocation of risks contained in the 

indemnification provisions of § 13.1 of the APA, the Seller Parties rightfully demanded 

reimbursement from the Purchasing Debtors.  The Purchasing Debtors failed to reimburse the 

$300,000.00 to the Seller Parties as required by § 13.1(a) of the APA.Debtors' failure to 

reimburse the Seller Parties, despite demand for reimbursement, was a default under the APA.   

26. Pursuant to § 13.1(a) of the APA, therefore, as of the Petition Date, the 

Purchasing Debtors were required to reimburse Southwest the first $300,000, plus pre-petition 

interest thereon from the Seller Parties’ September 13, 2007, demand for payment, as allowed by 

law. 

As a Result of the Rejection of the APA, the Debtors Will No Longer Manage the 
Administration and Resolution of Certain Claims and Are no Longer Responsible for 
either the Deductible Amounts or the Expenses Incurred in Connection with the 
Administration and Resolution of Those Claims or the Storage of the Records Related to 
Those Claims.  

27. Under the APA, the Purchasing Debtors had several ongoing obligations to 

Southwest in addition to their indemnity obligation, including, without limitation, an obligation 

to manage, in a commercially reasonable manner, and to provide reports on certain litigation and 

insurance and other claims, an obligation to satisfy and discharge assumed liabilities, an 
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obligation to retain books and records regarding the business sold and to provide Southwest with 

access to same, the obligation to manage any tax audits or other administrative judicial 

proceedings involving the business sold, and an obligation to provide administrative support.  

See §§ 3.3, 7.2, 12.2, 13.3, 13.4, 13.5, 13.7, 15.2, 15.5 and 22.8 of the APA.  Campbell Decl., . 

A.  See also Sunkin Decl., ¶ 7.  

28. The Purchasing Debtors’ agreement to manage the litigation and insurance claims 

they assumed as a result of entering into the APA and to pay the deductible amounts they agreed 

to pay was an important part of the consideration that the Seller Parties received in exchange for 

the Business.  Campbell Decl., ¶ 5; Sunkin Decl., ¶ 8.  Indeed, had the Purchasing Debtors not 

agreed to manage the aforesaid claims, the Seller Parties would have insisted on substantially 

greater consideration for the Business.  Id.   

29. As a result of their rejection of the APA, the Debtors will no longer manage the 

litigation, insurance or other claims they assumed as a result of entering into the APA with the 

Seller Parties or pay any of the deductible amounts they were obligated to pay under the APA.  

Indeed, the Debtors have instructed other parties to contact Southwest and affiliates about these 

claims, and Southwest and its affiliates have been contacted by numerous parties about those 

claims.  Campbell Decl., ¶ 5.   

30. A substantial portion of that litigation and those claims are construction defect 

claims.  Sunkin Decl., ¶ 10 The statute of limitations for such claims is ten years in the states in 

which the Business was operated.  Id.  The transactions contemplated under the APA closed on 

August 31, 2005.  Id.  Consequently, construction defect claims covered by the APA could be 

brought for the next five-and-one-half years (i.e., through August 31, 2010).  Southwest, perhaps 
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optimistically, estimates that it would take only another year and a half after the expiration of the 

ten-year statute of limitations to resolve such open claims.  Id.  Hence, it would take 

approximately seven years to completely manage the administration and resolution of the claims 

the Purchasing Debtors assumed pursuant to the APA.  Id.  In the meantime, as a result of the 

Debtors’ rejection of the APA, it has been suddenly left to Seller Parties to review claims that the 

Purchasing Debtors, and not the Seller Parties, had the obligation to manage for the last four and 

one-half years to determine the nature of the claims, the entities against whom they are properly 

asserted if at all and to evaluate the merit, if any, of the claims.  Id.   

31. The Debtors themselves, through their in-house Legal and Risk Management 

Counsel, Maureen Thomas, have admitted that the management of the administration and 

resolution of the claims the Purchasing Debtor assumed pursuant to the APA and which they will 

no longer be managing will cost at least $100,000 per year.  Campbell Decl., ¶ 4, Exh. B.  In fact, 

the Debtors admit that the actual cost of administering the claims is double that amount.  Id.  The 

Debtors estimation of the cost of administering the claim does not take into account their now 

rejected obligation to pay deductibles.  See Exh. B to the Cambell Decl.  Therefore, the 

management of the claims the Debtors agreed to manage under the APA for the seven years (or 

longer) remaining until the applicable statutes of limitations have expired and the claims not yet 

resolved at that time have been resolved would cost at least $700,000, even without taking into 

consideration the deductibles the Debtors would have been obligated to pay had they not rejected 

the APA.  Nevertheless, Southwest is willing to limit its claim to the extent that it relates to the 

administration of claim and the Debtors’ rejection of their obligation to pay deductibles to 

$700,000.   
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32. The Debtors have also advised Southwest of their intention to return the records 

they were required to maintain pursuant to the APA or to destroy them and, indeed, have 

returned some of those records already.  Campbell Decl., ¶ 5; Sunkin Decl., ¶ 11.  Southwest 

estimates that it will cost approximately $21,800 to store those and others of its own records.  

See the Declaration of Steven Moscrop in Opposition to Claims Objection filed simultaneously 

herewith at ¶ 5.   

33. Under the circumstances, as a result of the Debtors’ rejection of the APA, 

Southwest has a valid claim for $721,800 for the costs of managing claims that will no longer be 

borne by the Debtors and for record storage costs that will no longer be borne by the Debtors.   

Additional Damages Southwest Has Suffered in Connection with the Rejection of the APA 
and Pre-Rejection Breaches of the APA 

34. In connection with the rejection of the APA, Southwest has had to retain an 

accountant/financial advisor, Stephen J. Moscrop, to provide analysis and advise concerning 

potential future liabilities to the Seller Parties as a result of the rejection of the APA, among 

others, analyzing activities by the Seller Parties prior to the execution of the APA.  Southwest 

has been billed $20,000 for those services.  Campbell Decl., ¶ 6, Exh. C.   

35. In connection with the rejection of the APA, Southwest has been required to 

consult an actuary concerning potential future liabilities of Southwest as a result of the rejection 

of the APA arising out of the assets that were sold to, and the liabilities that were assumed by, 

the Purchasing Debtors pursuant to the APA.  Southwest has been billed $11,500 for those 

services.  Campbell Decl., ¶ 7, Exh. D.  
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36. Interpretation and enforcement of the APA is expressly governed by California 

Law.  Campbell Decl., Exh. A, § 22.10.  In connection with and following the Debtors’ aborted 

proposal to assume the APA the ultimate rejection of the APA, incurred $125,478.42 in 

attorneys’ fees.  Campbell Decl., ¶ 8, Exh. E and F.   

The Debtors’ Threatened Offset 

37. The Debtors have demanded that Southwest take possession of records they no 

longer wish to maintain as a result of their rejection of the APA.  Sunkin Decl., ¶ 11.  However, 

although the APA provides Southwest with the option of taking possession of records the 

Purchasing Debtors seek to dispose of, it does not obligate Southwest to do so.  Campbell Decl., 

Exh. A, § 22.8(a). 

38. Alternatively, the Debtors have advised Southwest of their intention to dispose of 

the aforesaid records and to unilaterally offset any expense they incur in disposing of those 

records against any distribution to Southwest (or any of its affiliates who hold claims against any 

of the Debtors5) under the Debtors’ confirmed plan of reorganization.  Sunkin Decl., ¶ 12.  

However, no provision of the APA obligates Southwest to pay for the disposition of records by 

the Debtors.   

39. Moreover, as to the Southwest Claims, the Claims Objection merely states an 

expressly “non-substantive” “books and records” objection.  The Claims Objection does not set 

                                              
5 In fact, because none of the Debtors’ alleged claims against Southwest under the APA 
could be asserted against any of Southwest’s affiliates who have filed claims against the Debtors, 
the Debtors could not assert an offset against the distributions to those creditors.   
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out a basis for the assertion of a setoff by the Debtors.  It is submitted, therefore, that the Debtors 

cannot effectuate any setoff against a distribution to Southwest (or any of its affiliates) under 

their confirmed plan absent an express Order of this Court and only after notice and a hearing.   

40. Questions concerning reconciliation, settlement or resolution of Southwest’s 

claim may be directed by the Debtors to David Sunkin, Esq., Sheppard Mullin Richter & 

Hampton, LLP, 333 South Hope Street, 43rd Floor, Los Angeles CA 90071-1448 (telephone:  

213-617-4254.  Debtors’ counsel may contact David N. Crapo, Esq., Gibbons P.C., One 

Gateway Center, Newark, NJ 07102-5310 (973-596-4523).    

Conclusion 

41. It is respectfully submitted that the Southwest Claims should be allowed in full in 

the amount of $1,052,190.  It is further submitted that the Debtors are not entitled to offset any 

amounts against the dividend payable to Southwest under their confirmed plan.   

Dated: April 12, 2010 
 Wilmington, Delaware 

GIBBONS PC 
 
/s/ William R. Firth, III (DE No. 4356) 
William R. Firth, III 
1000 N. West Street 
Suite 1200 
Wilmington, DE 19801-1058 
Phone: 302-295-4875 
Fax: 302-295-4876 
 

 SHEPPARD MULLIN RICHTER & HAMPTON LLP 
Theodore A. Cohen (admitted pro hac vice) 
333 South Hope Street, 43rd Floor 
Los Angeles, CA 90071 
Phone: (213) 617-4237 
Fax: (213) 443-2896 
Attorneys for Southwest Management, Inc. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 

BUILDING MATERIALS HOLDING 
CORPORATION, et al., 

   Debtors. 

)
)
)
)
)
)
)
)
)
)

Chapter 11 

Case No. 09-12074 (KJC) 

Jointly Administered 

Objection Deadline: 
April 12, 2010, 4:00 p.m. (ET) 

Hearing Date: 
April 19, 2010, 11:00 a.m. (ET) 

 

 
DECLARATION OF DAVID I. SUNKIN IN SUPPORT OF SOUTHWEST 

MANAGEMENT, INC.'S OPPOSITION TO DEBTORS’ CLAIMS OBJECTION 
 

I, David I. Sunkin, say that: 

1. I am an attorney at law licensed to practice in the State of California, and am a 

partner at Sheppard Mullin Richter & Hampton LLP, counsel herein for Southwest Management, 

Inc. ("Southwest").  I have personal knowledge of the facts stated in this declaration, or 

knowledge based upon my examination of the documents described herein, and if called as a 

witness, I could and would testify competently thereto under oath. 

2. In July 2005, Southwest and certain other entities as sellers (collectively, the 

"Seller Parties") entered into a Purchase and Sale Agreement ("APA") with debtors C 

Construction, Inc. and SelectBuild Construction, Inc., formerly known as BMC Construction, 

Inc. (collectively, "Debtors") as buyers.  I represented the Seller Parties in the negotiation and 

drafting of the APA.  I participated in numerous communications with Debtors and their counsel 

and exchanged numerous drafts of the APA and the related ancillary documents called for by the 

APA. 



 

-2-  

  1506326 v1 
109585-67818 

 

3. The Indemnification provisions of Section 13 of the APA were highly negotiated.  

For example, with respect to the Seller Parties' indemnification obligations to Debtors set forth in 

Section 13.1(a), the Seller Parties and Debtors and/or their affiliates (collectively, the "Debtor 

Parties") agreed in the event that the amount of expenses incurred by the Debtor Parties by an 

indemnifiable claim exceeded $600,000, then the Seller Parties would be responsible for all 

amounts in excess of $300,000, up to the ultimate cap on Seller Parties’ exposure of 20% of the 

purchase price under the APA, and the Debtor Parties would remain responsible for the first 

$300,000 of expenses.  The plain language of Section 13.1(a) of the APA expressly sets forth the 

parties’ agreement in that regard.  I have learned in my professional experience that thse types of 

deductible baskets are common in acquisition agreements like the APA to give Sellers like the 

Seller Parties comfort that they will not be confronted with a bombardment of indemnity claims 

for immaterial claims.   

4. After the parties entered into the APA, and specifically in May 2006, National 

Union Fire Insurance Company ("National Union") filed a lawsuit against certain of the Seller 

Parties.  National Union alleged that certain of the Seller Parties failed to pay certain workers' 

compensation insurance premiums on insurance provided by National Union prior to the closing 

of the APA (the "Litigation").  In accordance with the terms of the APA, the Debtor Parties 

received service of the Litigation and tendered defense to the Seller Parties under the APA as an 

indemnifiable claim.  In light of the substance of National Union’s allegations, the Seller Parties 

accepted the tender and provided the defense as required by the APA.  While not actually 

litigating the Litigation, I was intimately involved in decision-making and settlement 

negotiations and strategy with respect to the Litigation and worked closely with the Debtor 
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Parties, their employees and their counsel ("Litigation Counsel") who jointly represented the 

Seller Parties in the Litigation and represented the Debtor Parties in other National Union 

litigation involving the Debtor Parties (the "Debtor/NU Litigation"). 

5. While the Seller Parties took over defense of the Litigation as required in the 

APA, Debtors not only were aware of the negotiations and exposure, but were intimately 

involved in the process leading up to what ultimately was a settlement of the Litigation.  Debtors' 

Director of Risk Management, Len Baumann (the "Director"), who maintained he had a strong 

relationship with senior executives at National Union, designed the strategy of defending the 

Litigation and the Debtor/NU Litigation and attended mediation in October 2006 which was an 

attempt to settle both the Litigation and the Debtor/NU Litigation.  Even though the mediation 

failed, the Director was still making settlement proposals thereafter to settle globally all matters 

between the Seller Parties and the Debtor Parties, on the one hand, and National Union, on the 

other hand.  Litigation Counsel also sent emails to Debtors updating Debtors on the status of 

settlement negotiations.  Even after the Seller Parties concluded the settlement of the Litigation 

was hampered by the issues in the Debtor/NU Litigation and decided to pursue a separate 

settlement with National Union and communicated this fact to Debtors, Debtors were agreeable 

to this decision, and Mr. Baumann facilitated conversations between the Seller Parties' 

representative and the appropriate National Union senior executive.  In fact, the Director 

specifically informed Litigation Counsel and the Seller Parties' representative that the Director 

did not want to be part of the negotiations with National Union regarding the Litigation.  The 

Seller Parties continued to keep Debtors informed throughout the negotiations.  Finally, the 

Litigation was settled but before the Seller Parties actually executed the Settlement Agreement 
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with National Union, the Seller Parties provided the Director and Debtors' Senior Vice President 

and General Counsel, Paul Street, with a copy of the proposed Settlement Agreement. 

6. The Seller Parties and National Union ultimately settled the Litigation for 

$550,000 and the Seller Parties paid such amount to National Union.  The Seller Parties incurred 

well in excess of $50,000 in defense costs in the Litigation.  Thus, the total amount incurred and 

paid by the Seller Parties exceeded $600,000.  I understand that, despite repeated demands over 

the past few years, Debtors have failed to reimburse the Seller Parties for the first $300,000 that 

Debtors are required to cover under the APA. 

7. Under the APA, the Purchasing Debtors had several ongoing obligations to 

Southwest in addition to their indemnity obligation, including, without limitation, an obligation 

to manage, in a commercially reasonable manner, and to provide reports on certain litigation and 

insurance and other claims, and to pay related deductible amounts due under the applicable 

insurance policies, an obligation to satisfy and discharge assumed liabilities, an obligation to 

retain books and records regarding the business sold and to provide Southwest with access to 

same, the obligation to manage any tax audits or other administrative judicial proceedings 

involving the business sold, and an obligation to provide administrative support.   

8. Having been involved in the negotiation of the APA, I can say that the Purchasing 

Debtors’ agreement to manage the litigation and insurance claims they assumed as a result of 

entering into the APA and to pay the deductible amounts they agreed to pay was in important 

part of the consideration that the Seller Parties received under the APA.  Indeed, I can say with 
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certainty that, had the Purchasing Debtors not agreed to manage the aforesaid claims, the Seller 

Parties would have insisted on substantially greater consideration for the sale under the APA.  

9. I understand that, as a result of their rejection of the APA, the Debtors will no 

longer manage the litigation, insurance or other claims they assumed as a result of entering into 

the APA with the Seller Parties or pay any of the deductible amounts they were obligated to pay 

under the APA.  Indeed, I am aware that the Debtors have instructed claimants to contact 

Southwest and affiliates about these claims and Southwest and its affiliates have been contacted 

by numerous parties about those claims.   

10. A substantial portion of that litigation and those claims are construction defect 

claims.  The statute of limitations for such claims is ten years in the states in which the Seller 

Parties operated the businesses that they sold to the Debtors pursuant to the APA.  The 

transactions contemplated by the APA closed on August 31, 2005.  Consequently, construction 

defect claims covered by the APA could be brought for the next five-and-one-half years (i.e., 

through August 31, 2015).  Southwest, perhaps optimistically, estimates that it would take only 

another year and a half after the expiration of the ten-year statute of limitations to resolve such 

open claims.  Hence, it would take approximately seven years to completely manage the 

administration and resolution of the claims the Purchasing Debtors assumed pursuant to the 

APA.  In the meantime, as a result of the Debtors’ rejection of the APA, it has been suddenly left 

to the Seller Parties to review claims that the Purchasing Debtors, and not the Seller Parties, had 

the obligation to manage for the last four and one-half years to determine the nature of the 

claims, the entities against whom they are properly asserted if at all and to evaluate the merit, if 

any, of the claims.   
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11. In the wake of their rejection of the APA, the Debtors’s Legal and Risk 

Management Counsel, Maureen Thomas has demanded that Southwest take possession of 

records the Debtors no longer wish to maintain as a result of their rejection of the APA.  In fact, 

the Debtors have returned some of those records to the Seller Parties.   

12. Alternatively, as Ms. Thomas has also advised me, the Debtors will dispose of the 

aforesaid records and offset any expense they incur in disposing of documents they no longer 

wish to maintain against any distribution to Southwest (and perhaps to certain affiliates of 

Southwest that have asserted claims against the Debtors) under the Debtors’ confirmed plan of 

reorganization.   

  The foregoing statements made by me are true.  I understand that, if any of the 

foregoing statements made by me are willfully false, I am subject to punishment.  

Executed this 9th  day of April, 2010, at Los Angeles, California. 

      /s/ David I. Sunkin    
David I. Sunkin 


























































































































































































































