
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 
 

In re:      ) 

      ) Chapter 11 

BUILDING MATERIALS HOLDING  ) 

CORPORATION, et al.,   ) Case No. 09-12074 (KJC) 

      ) 

  Debtors.   ) Jointly Administered 

      )  

      ) Related Docket Nos. 517 and 570 

 

MOTION OF EDUARDO ACEVEDO, ET AL. FOR LEAVE TO FILE  

A SHORT REPLY TO THE OBJECTION FILED  

BY CREDITORS’ COMMITTEE 

 

The Debtors filed a motion to approve the settlement of litigation with Eduardo 

Acevedo, et al., and it is set for hearing September 18, 2009.  The creditors’ committee in 

these cases (the “Committee”) filed an objection to that motion.  Here, Mr. Acevedo 

seeks leave to file a very short reply to the Committee’s objection, and asks the Court to 

consider that reply
1
.  The reply is annexed hereto as Exhibit “B”.  

1. The Committee seeks to delay or deny approval of the Debtor’s settlement 

with Acevedo apparently because it believes there is overlap between the Acevedo 

litigation (discussed in the Debtors’ motion) and a different piece of litigation, referred to 

as the Alvarado litigation.   

2. As the reply explains, the Plaintiffs in the Acevedo litigation are different 

from the Plaintiffs in the Alvarado litigation.  The employers at issue in the Acevedo 

litigation are not the same as the employers at issue in the Alvarado litigation.  These are 

two different suits, with entirely different facts, employers, and groups of employees, and 

Acevedo knows of no “overlap” that should concern the Court.  At any rate, the Debtors 

                                                 
1
 Acevedo, et al. did not originally seek or intend to file this reply and hoped the Debtors, who were in discussions with the 

committee, would get the matter resolved by consent as the week wound on.  Unfortunately it does not appear those discussions 

resulted in resolution.  Acevedo regrets that, given the foregoing, it was not able to submit its reply by 4:00 on September 15. 



support settling the Acevedo suit, such support is well within the presumption of business 

judgment to which they are entitled, and the proposed settlement is in accord with 

Bankruptcy Rule 9019 and the case law thereon.   

3. Reading the very short reply should cause no party any material burden or 

prejudice.  It will assist the Court in understanding why and how this is a contested 

matter and in making its decision. 

WHEREFORE, Acevedo, et al. respectfully request that the Court review and 

consider the reply annexed hereto as Exhibit “B”.  A form of order granting this motion 

for leave is annexed hereto as Exhibit “A”.     

Dated: September 16, 2009 

Wilmington, Delaware 

Respectfully submitted, 

MARGOLIS EDELSTEIN 

 

 /s/James E. Huggett   

James E. Huggett, Esquire 

Amy D. Brown, Esquire 

750 Shipyard Drive, Suite 102 

Wilmington, Delaware 19801 

Tel. (302) 888-1112 

Fax (302) 888-1119 

E-mail: jhuggett@margolisedelstein.com 

 

Counsel to Eduardo Acevedo, et al.  



 

 

 

EXHIBIT A 



IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 
 

In re:      ) 

      ) Chapter 11 

BUILDING MATERIALS HOLDING  ) 

CORPORATION, et al.,   ) Case No. 09-12074 (KJC) 

      ) 

  Debtors.   ) Jointly Administered 

      )  

      ) Related Docket Nos. 517, 570 & ____ 

 

ORDER GRANTING EDUARDO ACEVEDO, ET AL. LEAVE TO FILE  

A SHORT REPLY TO THE OBJECTION FILED  

BY CREDITORS’ COMMITTEE 

 

And now, upon consideration of the above-noted motion, the Court determines  

 

that the Motion is GRANTED. 

 

Dated: September __, 2009 

Wilmington, Delaware 

       

Hon. Kevin J. Carey - Chief Judge  

United States Bankruptcy Court - District of 

Delaware 

 



EXHIBIT B 



IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 
 

In re:      ) 

      ) Chapter 11 

BUILDING MATERIALS HOLDING  ) 

CORPORATION, et al.,   ) Case No. 09-12074 (KJC) 

      ) 

  Debtors.   ) Jointly Administered 

      )  

      ) Related Docket Nos. 517 and 570 

 

EDUARDO ACEVEDO, ET AL.’S REPLY TO THE  

COMMITTEE’S OBJECTION TO THE DEBTORS’ SETTLEMENT MOTION 

       

The Debtors filed a motion to approve the settlement of litigation with Eduardo 

Acevedo, et al. (collectively “Acevedo”), and it is set for hearing September 18, 2009.  

The litigation in question is a California District Court class/collective action seeking 

damages for the Defendants’ employees pursuant to the federal Fair Labor Standards Act 

and applicable state wage and hour laws.  The creditors’ committee in these bankruptcy 

cases (the “Committee”) filed an objection to the motion to approve the Acevedo 

settlement.  Acevedo respectfully replies to that objection as follows: 

1. The Committee seeks to delay or deny approval of the Debtor’s settlement 

with Acevedo apparently because it believes there is overlap between the potential 

classes or collective groups involved in the Acevedo litigation (discussed in the Debtors’ 

motion) and a different piece of litigation, referred to as the Alvarado litigation.
2
   

                                                 
2
 The Acevedo litigation is pending in California federal court, while the Alvarado litigation is pending in a 

California state court.  Neither case has been certified as a class or collective action and, importantly, the 

settlement contemplated in the Debtors’ motion does not involve certifying a class or collective action in 

the Acevedo litigation.  Instead, a discreet group of claimants who would be class or collective action 

members in the Acevedo litigation, and who have already affirmatively opted in to the Acevedo litigation, 

have decided it is better to settle with the Debtors, on favorable terms, individually and now, rather than to 

continue pursuit of a class/collective action, and the Debtors agree. 

 



2. A copy of the second amended complaint filed in the Acevedo litigation 

confirms the above and is attached hereto as Exhibit 1.  Exhibit 2 hereto is a copy of the 

complaint filed in the Alvarado litigation. 

3. The Acevedo litigation is distinct from the Alvarado litigation.  This is 

apparent from a review of the respective complaints.  As the Court will note, none of the 

fourteen (14) named Plaintiffs in the Acevedo litigation are named Plaintiffs in the 

Alvarado litigation.  The Defendants in the Acevedo litigation are: 

* Building Materials Holding Corporation (hereinafter, “BMHC”); 

* SelectBuild Construction, Inc.; 

* C Construction, Inc.; 

* SelectBuild Arizona, LLC; and  

* SelectBuild Nevada, Inc.  

As the Court will note, the Defendants in the Alvarado litigation are: 

* BMHC; 

* SelectBuild Construction, Inc.; 

* SelectBuild Southern California, Inc.; 

* H.N.R. Framing Systems, Inc.; and 

* Does 1-50. 

4. Count I of the Acevedo complaint (see page 14-15) alleges that the 

Defendants there violated the federal FLSA.  The Alvarado complaint makes no such 

claim. 

5. Count IV of the Acevedo complaint raises claims under the Nevada 

Revised Statutes for employees working in Nevada.  See also Acevedo Complaint pg. 5 



par 25 (averring that six (6) of the fourteen named Acevedo plaintiffs [Acevedo, Duque, 

Hernandez, Rivas, Terres and Vasquez] were Nevada employees employed by 

SelectBuild Nevada, Inc.).  The Alvarado complaint makes no such claims; it makes no 

claims pursuant to Nevada state law or on behalf of Nevada employees. 

6. Count V of the Acevedo complaint raises claims under Arizona labor laws 

for employees working in Arizona.  See also Acevedo Complaint pg. 4-5 par 24 (averring 

that five (5) of the fourteen Acevedo named plaintiffs [Gonzalez, Granados, Moreno, 

Paredes Jos. and Paredes Jor.] were Arizona employees employed by SelectBuild 

Arizona, LLC).  The Alvarado complaint makes no such claims; it makes no claims 

pursuant to Arizona state law or on behalf of Arizona employees. 

7. The only possible overlap between the Acevedo litigation and the 

Alvarado litigation is with regard to employees working in California.  However, the 

groups of California employees at issue in the two cases are entirely and completely 

distinct.  There is no overlap.     

8. A careful review of the operative complaints in the two cases 

demonstrates that, while BMHC and SelectBuild Construction, Inc. are named as parent 

company defendants, the three named California plaintiffs in the Acevedo litigation 

were employed by C Construction, Inc., and brought class and collective action 

claims on behalf of construction employees who were employed by C Construction, 

while the plaintiff employees in Alvarado, all of whom are from California, were 

employed by H.N.R. Framing Systems, Inc.  There is no claim at all in the Alvarado 

case that any of the plaintiffs were employed by C Construction; nor do any of the 

plaintiffs in the Alvarado case bring claims against C Construction.  See, e.g., Acevedo 



Complaint pg. 4 ¶23 (averring that three (3) of the fourteen Acevedo named plaintiffs 

[Bernal, P. Castillo and J. Castillo], the only California named plaintiffs, were California 

employees employed by C Construction, Inc.); Alvarado Complaint pg. 3-4 ¶9, pg. 5 ¶14 

(averring that BMHC, its subsidiary SelectBuild Construction, Inc., SelectBuild Southern 

California, Inc. and wholly-owned subsidiary H.N.R. Framing Systems, Inc. collectively 

“engaged in the operation of a Construction Services Company throughout California . . . 

”) (emphasis added);
3
  

9. In summary, eleven (11) of the fourteen (14) named Acevedo plaintiffs 

have nothing to do with California or any of the claims that may be at issue in the 

Alvarado litigation.  The three (3) Acevedo named plaintiffs from California were 

employed by a different employer than the employer at issue in the Alvarado litigation, 

and sought to bring a class and collective action only on behalf of employees of that 

employer.  As such, there is no overlap – and no potential for overlap – between the 

groups of employees at issue in the two cases.  

10. Finally, Acevedo notes that the Debtors support settling the Acevedo 

litigation and such support is well within the presumption of business judgment to which 

they are entitled.  The proposed settlement is in accord with Bankruptcy Rule 9019 and 

the case law thereon in that it is reasonable and fair and is within the normal range for a 

settlement of this type.   

                                                 
3
 The Alvarado complaint is not particularly clear in identifying the class to be represented or the defendant 

employers.  However, it is clear that the Alvarado plaintiffs do not allege that they were employed by C 

Construction, and thus there is no basis on which they could be included in the group of California 

employees at issue in the Acevedo litigation.  Acevedo and his lawyers had nothing to do with the Alvarado 

complaint, and Acevedo acknowledges that  



WHEREFORE, Acevedo, et al. respectfully requests that the Debtors’ motion be 

approved. 

Dated: September 16, 2009 

Wilmington, Delaware 

Respectfully submitted, 

MARGOLIS EDELSTEIN 

 

 /s/James E. Huggett   

James E. Huggett, Esquire 

Amy D. Brown, Esquire 

750 Shipyard Drive, Suite 102 

Wilmington, Delaware 19801 

Tel. (302) 888-1112 

Fax (302) 888-1119 

E-mail: jhuggett@margolisedelstein.com 

 

Counsel to Eduardo Acevedo, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 
 

In re:      ) 

      ) Chapter 11 

BUILDING MATERIALS HOLDING  ) 

CORPORATION, et al.,   ) Case No. 09-12074 (KJC) 

      ) 

  Debtors.   ) Jointly Administered 

 

CERTIFICATE OF SERVICE 
       

 I, James E. Huggett, Esquire, hereby certify that on the 16
th

 day of September, 

2009, I caused a true and correct copy of the Motion of Eduardo Acevedo, et al. for Leave 

to File a Short Reply to the Objection filed by Creditors’ Committee to be served upon 

the attached service list via electronic mail. 

 

 

      MARGOLIS EDELSTEIN 

 

       /s/James E. Huggett   

James E. Huggett, Esquire 

 



Sean Matthew Beach 

Donald J. Bowman, Jr.  

Robert F. Poppiti, Jr. 

Young, Conaway, Stargatt & Taylor  

1000 West Street, 17th Floor  

Wilmington, DE 19801 

sbeach@ycst.com 

dbowman@ycst.com 

rpoppiti@ycst.com 

 

Bradford J. Sandler  

Benesch Friedlander Coplan & Aronoff  

222 Delaware Avenue,Suite 801  

Wilmington, DE 19801  

bsandler@beneschlaw.com 

 

Christopher J. Giaimo  

Arent Fox, PLLC  

1050 Connecticut Avenue, NW  

Washington, DC 20036-5339  

giaimo.christopher@arentfox.com 

 

William D. Claster 

Gibson, Dunn & Crutcher LLP 

3161 Michelson Drive  

Irvine, CA 92612-4412 

wclaster@gibsondunn.com 

 




